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iJFE OF THE AUTHOn. 



Op tli0 life of John Louis Ds Lolmb, the author of Um 
popular work., on the ' WngKiih Gonatitntiom,* but fewpar- 
ticulan are ImowB ; or at leaat^ known in thia country. 
Hia fiunily had been long settled at GenoTa^ where he waa 
bom about the year 1740. 

He tella ua in hia adyertaaement, that he waa twenty- 
aerean yeaia old when he came to England, where he re- 
sided finreereral yean. The writer of these pages has becoa 
informed, that he was a man of irritable temperament; 
soon offendcifl and not easfly pleased. This characteristic 
is indeed sufficiently perceptible in his advertisement. . He 
complains of nef^ct and of tibe want of encouragement ; 
and how few literary men are there who hare not made 
the same oomplaint! 

The present work was originally published in French ; 
and experienced a very favourable reception upon the con> 
tinent. The first English edition made its appearance in 
1775. It haa not hitherto been explained in what manner 
the translation was made; whether by the author hinip> 
Half, or by.ano^er person. — ^Ihe following informationon 
that subject may therefore not be unacceptable. At the 
time that the tranalation was begun, Mr. De Lcdme waa 
too little acquainted with the English language, to write it 
with grammatical accuracy, and still less widi idiomatic 
propriety.'— But as he was unwilling that the profits of an 
English yexaian of his treatise should be engrossed by any 
other person, he resolTcd to make the attempt, and, con- 
sequently translated some of the sheets into such ^^^»»g1^ffh> 
as, if it had been printed, could hardly hare been underf 
stood. Hia manuscript o£ diese sheets was shewn to Mr. 
Baron Maseres, who had recently become acquainted with 
tike author, and who very kindly undertook the task of 
conectioig the grammatical a^d other inaccuracies of it 
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6 LIFE OF THE AUTHOR. 

translation; and of saTwtitating for the numerofiu GalU- 
asms of Mr. De Lolme, a pure unaffected Englidi plurase- 
ology. — ^The aaHior for several months waited on Mr. 
Baron Maseres, every morning at his chambers ..in the 
Temple ; and it was tinder lus enli^tened soperintcpdence 
and benevolent assistance^that the present translation wa5 
fitted for the press. When the work first appeared, it wai^ 
as the writer of these few pages believes, dedicated to the 
then lord Abingdon, with whom the author had become 
tequainted during his residence at CSenevad— But Mr. Be 
Iiohne was rather capridons in his partialities, and van- 
ahle in his friendships. He possessed that kind of mind 
whi<dL is apt to construe slight or unintentional neglects 
into serious and premeditated affronts. This name of lord 
Abingdon was n6t long retained. A subsequent edition 
esEhibited another object of the writer's panegyric, till liie 
fourth edition was given to the public with a dedication 
to the late king. ; 

As the author enlarged his treatise" in the. subsequent 
"editions, and as the additional matter does not ^fppevr to 
have been sulgected to the revision or to have ex|>erienced 
the correction of the able scholar above-mentiiDned, tlus 
circumstance may accoimt for the diversities of style and 
incongruities of idiom which are perceptible in different 
parts of the work. 

Of the essay itself, it is now needless to qpeak. It has 
long been exposed to the judgment of the public^ and it 
has certainly experienced a farourable verdict. If the 
iEiuthor's remarks are not often profound, they are usually 
acute ; and they are never dull. — If the theory of the ' Eng- 
lish Constitution' is often better than the practice, it is not 
'the fault of Mr. De Lolme, nor of other writers; who have 
indulged in similar eiilogies on the venerable fabric. 

The light of modem times is at present radiating round 
the institutions of a less-civilized age, and it is jnot impro- 
vable that improvements will hereafter be iAtr04uced, par- 
ticularly in the representation of the people- in^e- house 
of commons, which will bring the intereM of jt^e' govera- 
xnent into a more compact and solid union wij^tlutt of the 
community. ^ .-:. 

Besides the present volume, Mr. De Ldlm(^' Was the 
author of several other works ; but none of mli^Uh made 
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any addition to hin literary reputatton. Uii ' History .of 
the Flagellants/ which was pnUiished in 1783, vas not yezy 
honoiirable to the parity of his sentiments or the delicacy 
of his tasted — Of the two or three political pamphlets, which 
issued from his -pen, little is remembered. They made 
only a transieat i m p re s s ion when they were pablished, and 
are now oomngned to oblivion along with the other ephe- 
meral productions of the same period. 

Iftr* De Lolme*s circomstanoes forced him to become an 
anthor by profession ; but he found this only a precarioos 
and insofllaent snp p oiL Whether it was owing to want 
of peiseTerance, to want of economy, or to adverse drcmn- 
stances, which no foresight conld prerent and no prodenoe 
ooonteract, it is. certain that, for a long interval, betore 
he left this country he suffered great pecuniary distress. 
The writer of Hob biographical slLetdi has been informed 
that bis poverty, at one period, was so great as to compel 
him to submit to a species of menial drudgery, which must 
have been very humiliating to his pride. 

For some time previous to his decease, Mr. De Lolme 
retii«d to France, where he obtained an official situation 
under the late emperor Napoleon ; and was sub-prefect in 
one of tilie departments. In this situation he died in 1807. 

Mr. De Lolme had travelled a good deal before he came 
to this country. In France, bis penetrating mind could 
not foil to ranark that general change of opinion, both re- 
ligions and political, which was the precursor of the revo- 
Intion. The spirit of inquiry, which had been awakened 
at tiie reformation, had long been dowly but surely dissi- 
pating those prejudices which attached the people to an 
aiUtrary government. — Revolutions are fovt effected in 
fbo mind ; and till this mental revolution is complete, all 
great changes in ancient establishments are premature. 
If diey are attempted, the attempt wfll either prove abor- 
tive, or the change win be fleeting and evanescent. The 
change of opinion, which had taken place in France, was . 
very great; but it was not so great as to warrant the adop» 
tion of an entirely new form of government. Hence tly 
fint Frendi reformers were not wise in attempting the 
daitruction of the monarchy : and hence the republican 
oonstitation, whidi they esteblished, proved only a ftigi- 
tive fhimtom ; while it prepared the way for a despotisr 
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ct a mora rigid and opp i g Mt f a dbmntobrnt Una Aat wfakA 
bad been ofertuni6d« 

The Enf^tiak eonatitatkn kas been ao long-lived, tec a i m 
it liaa gradnany aoonounodated itBdf to tke change of ae» 
tiaMnt in the national mind. — Bnt, if tfie g o f emin cnt «f 
the oonntry, instead of being diiwsted by the li^t «f the 
age* n^l Mt itself in direct oppoirftion to those changes ia 
particular i»artfl of the oonsfitation, whiiA the change ef 
ephiion has rendered necessary, and whkh Ihe difltasion 
ef knowledge has rendeied safe, aviolent and peiHoos coo- 
ttet nrast hereafter arise between the adrooates lisr a mete 
enlarged and comprehensiTe system ef yoliey, and llie in- 
aerested adherents to <he corrupt part of oar ancient iagid- 
tvtions. Some writers hare predicted the destmctStm of 
Bnglish Uberty when the legidaliTe body shall beooue 
the most oormpt part of the oonsdtntion. IVbetiber tiie 
latter eyeirt is not rapidly appvoaohiag, or has not already 
aecnrred, it must be left to others to deteimine j Iwi it is 
certain, at the same time, that tiie ininc^es ef liberty 
were never in any periodof our Ustory tn a state ef wider 
expansion and more rigoroos growth. — ^And while these 
prfaxciples are connected wi^ the increase of knowledge, 
the people of this conntry can never cease to be tree. — 
The government may be actoated by despotic propensities 
«r the Isgislatare may be oormpt, bat there will still he a 
strong coonteracting energy in lh» aagmentedinfonnettioB, 
and enlightened virtue of tbit oemnmaity. 



TO THE KING. 



SI&E, 
Thb approbatian with wMch the public haye been pleased 
to fiaTQur thie Work, tofether with the natnre of the mib- 
ject. faahoUeBa aie>» la^ the prawnt feorth aa4 ealaiged 
editioB «f the eame as year Migeety't feet, both aa an h^* 
mag* attd an expreMioB of the desire I entertala that tiie 
book may, fnr a few ndnutee, engage the attention of a 
peTMn of your deep and extensive knowledge. 

Tour Majesty's reign haa> for many years past, afibrded 

proQ&i, in mora r aiga ct i Uian one, that, thou^ human 

visdam mKy not always ba abia ta aatieipate difiodtiea, 

3Fet, assialed by fbvtitadey it can soceeed In terminating 

them In a more favooraUe manner than it seemed at ftist 

posijble to be expected, or even in bringing them to a 

happy issue. According to the oommon course of nature, 

your Majesty has only yet seen the less oonstdeiable part 

of the y^Sfs of which yonir reign is to be cemposed : that 

tba part ^ueh mgm opana before yomr M^yesty amy be 

att«dad with a daipee ef satislhetkm pw po rt ionaea to 

your Mi^{(B«ty^ puMle and private virtues, to your dfirin- 

terested government, and religions regard for your royal 

engagemaatSa. is tlie fond hope of 

Yovn Maiutt's 

Most humble and most devoted servant. 
And tihese many yean 
Sulgect, by choice, 

J. L. DB IiOLME. 



ADVERTISEMENT. 



Thx Book on the fiogli^fh Constitation, of wUch a new 
edition is here offered to the public, was first wr i tteii in 
French,' and published in Holland'. SeTeral penons have 
asked me the question. How I came to tiiink of treating 
of such a subgectf One of the first things kk this country, 
that engage the attention of a stranger who is in Hm habit 
of obsenring the objects before him, is the peculiarity of 
its government: I had moreover been lately a witness of 
the broils which had for some time prevailed in the re- 
public in which I was bom, and of the revolution by which 
Ihey were terminated. Scenes of that kind, in a state 
which, though small, is independent, and contains within 
itself the principles of its motions, had naturally given me 
some competent insight into the first real principles of go> 
▼emroents: owing to this circumstance, and perhaps also 
to some moderate share of natural abilities, I was enabled 
to perform the task I had undertaken with tolerable suc- 
cess. I was twenty-seven yewm old when I came to this 
country : after having been in it only a year, I bejgan to 
write my work, which I published about nine months 
afterward; and have since been surprised to find that f 
have committed so few errors of a certain kind: I cer- 
tainly was fortunate in avoiding to enter deeply into those 
articles with which I was not sufficiently acquainted. 

The book met with rather a favourable reception on the 
continent ; several socoessive editions having been made of 
it : audit also met here with approbation, even firom men of 
opposite parties ; which, in this country, was no small luck 
for a book un S3rBtematical politics. Allowing that the ar- 
guments had some connexion and clearness, as well as 
novelty, I think the work was of peculiar utility, if the 
epoch at which it was trablished is considered ; which was, 
though widiout any derign firom me, at the time when the 
disputes with the colonies were beginning to take a se- 
rious turn, both here and in America. A work which con- 
tained a specious* if not thoroughly tme, confutation of 
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la ADVE&TI8CMENT. 

. After mantianing the nknaitttgfit wHk wfakli my 
has not been favoiived, it i», ]iaw«Ter, just, HaA I shonV 
giv« an aooonnt of Hioee by n^Udi it has been attended. 
In tike first place* as is above said, men of higik rank katve 
condescended to giro Hieir apiHtobation to. It; buA I take 
tliia opportonity of retoming ttem nky meet kamlia no* 
Imowledgments. In the second place, after tliedlAcidtlee, 
by irhich the pnbMcalion of the book had been attended 
aokdftdtowed, were orferocme, I began to share wltll book- 
selleis in Hie profits arising ftmn the sale of it. Tbeee 
profits I indeed thonght to be bat soanty and sto«r: but 
tiien I considered this was no mdre than the common 
complaint made by every trader in regard to hie gtfin/ 
ae veil as by every great man in regard to hie ottolnsneakti 
and liis paunons. After a course ot some yeam, tha nett 
balance, formed by the profits in qaeetion, amounted to a 
certain sum, p ropo rt ioned to Ae siae of the perfomumee: 
and, in fine, i must add to the account of the maiay H- 
Toun I have received, Hiat I was idlowed to canry on Hm 
above bnsibess of selling my book, willumt any olideefien 
being formed against me from my not having servud a i^u- 
liqr «pprentieeship, and without beinir molested b^ the in- 
quisition. — Several authors have chosen to relate, in writ- 
ings published after death, the persooal advautagea by 
wliich their performances have been followed: as for me, 
I have thought otiierwiae; and, fearing lliat <turin{( the 
latter past of my life I may bo otherwise enga|^, I have 
preferred to write now the account of my success^ in this 
country, and to see it printed w!hile I am yet living. 

I shall add to the above narrative (whatever the reader 
may be pleased to think of it) a few ohservationaof xnthar 
a more serious kind, for the sake of those persous who, 

I mwtclohi8lordshlp(«lioi0kiono«erakAi||'litoltlieirarte^the>i»- 
ttce to acknowledge, uiat, no lal^r tbao a w«ek »ftervM«l» be teat ttro 
half crowns forme to a bookseller in Fleet-street. A ndy broqrit 
tliem ki a coach, who took a receipt. As she was, by the bodksellef^ 
aoeount, a fine lady, thouffb not a peeress, it jrave me raach eoBcera 
thai I vnfi not present to dettyer the receipt to her myself. 

At tkd'Saiae time I mention th« noble earl% gr^l naactaaUte, I 
tbiok t may be allowed to say a word of mv own menrsl ' 1 waitedL 
before 1 presamed to troable kis lordship, till I was infornied drnt i 
peosloa of foor thousand pounds was settled upon him (I coaliThave 
wished macb my own creditors had, abom that tJhM, shewn the Uke 
tendcrnece to me), and 1 moreover nr^ bin ttme lo'recelve the fiiM 
quarter. 
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jndgiBg.tiMBiielTM to be posMMod of abilHiet, find fhey 
jire negtocted by sobh an have it in Hieir power to do them 
occasional aenrioea, and niffer themaelTea to be mortified 
by it. To hope tint men will in eameat aadat in letting 
fortili tiie mental qualifications of others, is an expectation 
which, generally speaking, most needs be disappointed. 
To procure one's notions and opinions to be attended to, 
and approred by the circle of one's aoqnaintanGe, is the 
nniveraal wish of mankind. To difi^ise tiiese notums far> 
ther, to nnmerons parts of the public by means of the 
press, or by others, becomes an olgect of real ambition; 
nor is tiiia amUtion always p roportioned to the real abiU. 
ties of Hkoae who feel it: rery far from it. When the »p- 
probation of mankind is in qoestion, all penons, whaterer 
their diffinrent ranks may be, consider themaelves as being 
engaged in the same career; they look upon themsetres 
as being candidates for the very same kind of advantage : 
high and low, all are, in that respect, in a state of pri- 
meval equality; nor are those, who are likely to obtain 
some prise, to expect much favour .from the others. 

This desire of liaving their ideas comnmnicated to,.and 
approved by, the public, was very prevalent among the 
great men of the Roman commonwealth, and afterward 
with the Roman emperors; however imperfect the means 
of obtaining tiiose ends might be in those days, compared 
with those which are used in ours. The same desire has 
been equally remarkable among modem Eoropean kings, 
not to speak of other parts of tlie world, and a long cata- 
logue of royal authors may be produced. Ministen, es- 
peeiaUy after having lost tiieir places, have shewn no 
less inf^^yi«*^*«» than their masters, to convince mankind 
of the reality of their knowledge. Noble persons, of aU 
denominations, have increased tlie catalogue. And, to 
speak of the country in which we are, tiiere is, it seems, 
no good reason to make any exception in regard to it; 
and great men in it, or in general those who are at die 
bead of the people, are, we find, sufllciently anxious about 
the success of theb speeches, or of the printed perform- 
ances which they sometimes condescend to lay before the 
public; nor has it been every great man, .wishing that « 
eomplbnent may be paid to his personal knowledge, that 
has ventured to giv» such lasting specimeiu. 

B2 
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fi«twa1 «dijlMoiit wtie made to thia 'iroil: at ike tine I 
gave the tMt BagKih edition of It. Beiidee a more ae- 
carate dlTisioa of die diaptera, several new notes and pa- 
tagraplis were inserted in it: for lastanoe, in the llth 
(diapCer of the eeooad hoek.} uid three new dutpters, tfie 
10th, 1^, and irth, amounting to alKmt ninety ptLgts, 
were added to flie same book. — Hmso three additional 
chapters, never having been written by me in Fruidir, 
were inserted in the third edition made at Amsteraam, 
translated by a pesson wlHnn the Dntdi booksdier em- 
ployed tar that poipose: as I nerer had an opp er lnni ty 
to penase a eopy of Aat e^tien, I cannot say how wdl 
the translator perfoimed his task. Having now parted 
with the oopy-ti^ of the book, Ihave tether added four 
aew chapters to it (1%, 11, B. I.; 10, 90, B. fl.), hy way 
of taking a teal leave of it; and, in order the more com- 
pietely to eflb<A tiiis, I may peihaps give, in a few months, 
a French edition of the same (wMch I cannot tell why I 
have not done sooner), in which aH flie above-mentioned 
additions, translated by myself, shall be inserted. 

In one of the farmer additional ohapten (tiie IfOi, B. 
11.) mention is made of a peculiar droomstanoe attending 
ike BagUsh government, considered as a monarchy, which 
is the solidity of the power of tlie crown. As one proof of 
this peculiar solidity, it is remarked, in liiat chapter, that 
all tbe monarehs, who ever existed in any part oi the 
world, were never able to maintain their ground against 
eevtain poweifnl subjects (or a combination of them) witli- 
e«t the a s sistan ce of regular ferces at ttieir constant com- 
mand; whereas it is evident that the power of Ae cre(fm, 
in England, is not at tibis day supported by snch means; 
nor even had the English kings a guard of mora tban a 
flew scores of men, when tiieir power, and tiie exertiODS 
they at times made of it, were equal to what has ever bean 
relatod .of the must absolute Roman emperors. 

The cause of tiiis peculiarity in the English govemment 
Is said, in the same chapter, to lie in the circumstance of 
the great or powerful men, in England, being divided into 
two distinct assemblies, and, at the same time, in tiie prin- 
ciples on which such a division is formed. To attempt to 
give a demonstration of this assertion otherwise tiian by 
facts (as is done in the chapter here alluded to), wotdd 
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toad teto dM^wltif wluck tbit tmAmt w IjMto tnnn of. 
la geii«rAl« ths kmbm of p«1i«i(w, cwnridred m aa OMWf 
wimtc9 (Hut to to aay» a« .a l a tonc ^ oapaUa of aetaal d»> 
sMMMtcatiim), to iafinitBly daepar than tbaiaader aui yac to* 
Tha knowledga of aMn, on whidi auck a sotonoa* with H» 
ItraUflaaaavy ammm ai»d d4^iN<toM,to to ba gnmadad, haa 
hitharto tamainad aarpriajngty ia>pegflBet» A/»oaaiaataaoa 
how Itotto na» to faw>va to hiaoaall, U ndlght ha inanlionod, 
I'^^^y^ totoiatUo axplaiMtioii of that «* ^ t» y^^i hiafffMH phi^ 
nomanon, laughter, haa been yet given ; and the p ow erfu l 
oonyUcate aensation whiclt each sex prodncea in Hiaothar, 
adU remaina an equally inexplicable myatary. 

To oonduda tiia abore digression (which may do very 
well for a preface) I shall only add, that those speculators 
who will amuse thamselyes in seeking for the demonstra- 
ftoii oC tkapoiitieal tiieoren above expressed, will thereby 
be tod HhMttgk a itold of observations whkli fhey will at 
'isaCliatoeKpaet} and, in their way towaida attaining such 
demonatfatlan, will find tha 8denea,oonim«nly caltod Me 
tiHphysloa,to ba at beat but a very aaperftcial one, and tiiat 
the Mathiwnatirs, or at toast tha mathematieal reasonings 
hllhavto nsad by men, ara notso oom|datoly free from enror 
as hM bean thought.* 

Ooi of Am fbor ehapten added to the preaent edition, 
two (Ike Itth and llfli, B. I.) contain, aasong other things, 
a fewe toittuiea an the Courte of Bg[cdty ; in which I wtoh 
it may ba found I Buto not been mistaken: of the two 
odwra, one (10th, B. II.) oontaina a few obaervattons on 
tlw a tto mpto thi^ may , in different drcumatancesybe made, 
to aet new Hmats to the anfluwity of the crown ; and, in 
Oe'Mfh, a few general thooi^ts are introduoed on tibe 
rif^ of taxation, and on the claim of the American cole* 
tfsto In that respect. Any farther obaervatlons I may 
malLe am the BnglMi goremment, such as comparing it 
wifli tlM ether goTemmanla of Europe, and examining 
what diffstence in the manners of the inhabitanta of thto 

• Certsto trvon Ouit are not dJacovend, are, la ievsnl catet, coii-' 
y e at gd bf others Whlck are eqnaUr onpercelVed. 

<Vri^—''* g fo avatl mvadf or Hm ladalffonce an nsthor hn a rlgM 
to dalw in a pre&ce, I thall mention, af a further explanatJon of the 
peeaHarltT in the Eontah goTcrnment aboTe allnded to, and wUch H 
•sate loaehad apon m the p oatacri m to tiibadTartiaeBMit, that a fo- 

erdance,iB """ " 



iisrarteoimaf be conaMcrad aa a rreat hmlht, erdaaee, « .. 
IB other baltou, ererytUnr depends on the diapoaltlon of Ih^ 
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country may hare remilted from it, moirt eome in a new 
work, if I erer undertake to treat thoM talgectB. In re- 
gard to the American difpntes, what I may hereafter write 
on that aoooont will be introduced in a work^ which I may 
at some fbtnxe time pablinh, under the title of HUtoire de 
George Troie, Roi d^Angleterre ; or, perhaptf, of ^staire 
d'Angleterre, depuis VAnmU 1705 (that in which the 
American stamp-dnty was laid) juequee a V Annie 178— 
meaning that in which an end shall he put to tbie peaent 
contest.* 
Nov, 1781. 



POSTSCRIPT. 

Notwithstanding the intention abore erpreesed,of mak- 
ing no additions to the present work, I hare firand it ne* 
cessary, in this new edition, to render somewhat more com- 
plete the 17th chapter. Book II. On the peculiar founda- 
Uone cf the Engliuh monarchy , as a monarchy: as I found 
its tendency not to be very well understood; and, in fact, 
that chapter contained little mora than hints on the sulgect 
mentioned in it ; the task, in the course of writing, has in- 
creased beyond my expectation, andhas swelled the <^apter 
to about sixty pages above what it was in the former edi. 
tion, so as almost to make it a kind of separate book by 
itself. The reader will now find, that, in several remark- 
able new instances, it proves the fact of the peculiar sta- 
bility of the executive power of the British crown, and 
exhibits a much more complete delineation of the advan- 
tages that result from that stability in fayour of public li- 
berty. 

These advantages may be enumerated in the following 

order; I. The numerous restraints the governing authority 

is able to bear, and tiie extensiye freedom it can afford to 

allow the sulyect, at its own expense : II. The liberty of 

speaking and writing, carried to the great extent it is in 

Bngland: III. The unbounded freedom of the debates in 

the legislature : IV. The power to bear the constant union 

of an orders of sulgects against its prerogatives: Y. The 

a A certain book, writteo In French, on the sabtject of the Americaa 
disputes, was, I have been told, lately attrn>ated to me, in which I 
had ao mre. 
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freedom tlliMred t» All indtridnals to take an acdve part 
in goremment oonoama: VI. The striot impartiality with 
wfaiGli jnstiee ia dealt to aU sabjecta, without any reapect 
whaterer of peraona: VII. The lenity of the criminal law,' 
both in regard to the mildneaa of poniahmentaand the fire* 
qnmtremiaaion of them: VIII. TheatrictcomplianceoYthe 
governing anAority with tiie letter of the law : IX. The. 
needleaaneaa of an armed force to aupport itaelf by, and, 
aa a oonaeqoenoe, die aingnlar aidbjeotioin of the military 
to the civil power. 

The above-mentioned adTantagea -are pecnliar to the 
RngKdi goremment. To attempt to imitato Ihem, or 
tramrfer them to other ooontviea, with that degree of ex- 
tent to whidk they are carried in En^and, without at the 
same time tranaferring the whole order and ooi^iimction of 
dicnmstanoea in the Englirii goremment, would prore un- 
smeeeaafdl attempto. Several articlea of Engliah liberty 
already appear impracticable to be preaeryed in the new 
Americsm oommonwealdia.' The Irish nation hare of lattf 
Ruooeeded in imitating several very important regnlationa 
intfie English goyemment, and are very desiroiu to render 
tiie aasimilation complete; yet, it is possible they will find 
many inoonTenienoea arise from their endeayours, whick 
do not take place in England, notwithstanding the rery 
gnat general similarity of circmnstances in the two king- 
dome in many reapects ; and even also, we might add, not- 
withstanding the respectable power and weight die crown 
derives from ita British dominions, both for defending its' 
prerogative in Ireland, and preventing anarchy: I say, 
thenmflarity innumir respeete between die two kingdoms; 
for tide resemhlanoe may periiaps fail in regard to aome 
importaat pmnte: however, this is a subject about which I 
shall not attempt tosay any thing, not having the necessary 
mUnrmation. 

The last chapter in die work, concerning the nature of 
die dMtUmt that take place in this eountrp, I have leftin 
every English edidon as I wrote it at first in French* 
Widk aespect to the exact manner of the debates in par- 
liament, meaitioned in that chapter, I cannot well say morel 
at present tl|an I did at that time, as I never had an op- 
portanity to hear the debates in either house. In regard 
to the diviaio&0 in general to which the spirit of party gives 
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rise, I did, pttrhapg, fli6 Indk of tfaafeofle 
honour than flioy really dMerre, whoa I ropreiented tfiev 
as heing firoe from any 'vkrioatt dispqaitlonfl in Aat re t p oe t : 
I hare nnoe found, Ihat, liko fho bulk of ntimkHMl in all 
eoutttrioSf llioy suffer ttowwolTaito bo fiyfcioncod by Toho* 
incnt prepowcarfoM for this or that rido of pnblie i|imf Iobhj 
oammonly In proportion aa tiiohr IcaowledgB of Iho ndoect 
is imperfect. It is, howarvr, a fiiot, diat politieal pvqpos- 
Msaions and party^q^t are not prodvetiTO, in tide q a uulry, 
of those dangerons consequences which mi^t bo fsared 
ftrom Iha warmth wilh which tboy are sometimea mani- 
fcstad. Bvt tUs siribgeot, or, in general, Iftie si4ieet of ttt 
piriitlcal quarrels anA dhiidotta in tliia country, is 
artide oow may Tonture to meddlo wi& in a sitt^ el 
Iliave Uterefora let tUs subsist widionk fooohing it. 

I diall howerer uhsuim, beftire I ooaeludo, that as ac- 
cidental circumstance in the Bnghsh govesnment prnvearti 
tiie party^^iiit, by which the public are usually influenead, 
from producing Hioee lasting and ranoorous divisiona ia 
the community which hare p este r ed so many ether free 
states, BMking of the same natiott, as it were, two distind 
people, in a kind of oonstant warfare wUh eadi ottier. 
The eizcnmstanoe I mean, is the frequent reoondfiatiaai 
(commonly to quarrel again afterward) tlmt take place bs> 
tweentiie leaden of parties, by whidi Hie most-violent sad 
ignorant daas of their partisans are bewUdeied, and mate 
to kne the acent. By the frequent ooaUtiona betwem 
whig and torg leadera, even that party-distinctlen, tibe 
moat famous in the Buf^iah history, has now becoBse uw- 
less: the meaning of die words has thereby been rendeiod 
So perplexed, tbat ndbndy can any longer gire a tolaaUB 
dennitlon of tiiem ; and those persons who, now and tiua, 
afan at gaining popnlaiity by ckdmlngtiM merit of bekwg^ 
ing to either party, are scarcely miderstood. The Ists 
eoaUlian between two certain leaders has done away, and 
prerented from settling, tiiat iriolent party^plrit ta wliidi 
the admiuistratfan of Lord Bute had giren rise, and iplfaieh 
the American disputes had carried still frurtfaer. Tfaeqgh 
this coalition has met with much dUoqay, I take the libeity 
to rankmysetf in the number of its adfocates,ao4hrastbe 
drenmstance here mentioned. 

Ileg,1784» 
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IWTRODUCTION. 

Tas spirit of philwwphy, wUcsh pecolUriy distingiiudies 
tti> | i f MBnt aga, afteg hanag coKreOed a number 4>i emm 
latal to Mciety,aeeBiaBow to 1m directed toward* thopria- 
dplea of aodety itself; and -we aee prqadices ramiii wbioh 
vm diAonit to overaome» in proportion as it ie dangtrooe 
to attack tbeoi.* Tfaia riiinflr fiwefUna of aentiafteAt, the 
neceanry foienumer of political froedom> led no to ima- 
giae that it wonid not be anacecptable to the pdUic to be 
aMdo acfaiintwl with the prineipleB of a oonatifntion on 
wliiclk tbe oyo of oorioaity memB now to bo oniTenaUy 
tnniad,and wbiok, thoogh oelebrated aa a BM>del of per- 
ftcCiaB* ia yet bat little known to ita adaurem. 

I aas aware tiiat it will bo deemed preeamptnoae in a 
man wlw haa paaied the greatest part of hie life oat .of 
Jbiited, to attempt a delineation of the Snglieh goreta- 
m en i a ayalan iriuch ia enppoeed to be ao coroplkBited, 
aa net to be mtdemtood or dereleped hut by these who havo 
been initiated in the mystetieB of it ftom their Inftncy. 

Bnttthengh aforajgner in England, yet, aa a native of 
a frea u w uitoy , I am na stranger to those dromnstancea 
wfcieh aanstimte or ohaxaeterise liberty. Bven the great 
dispnpsrtion b e t wee n the npiddie of which I am a asem- 
ber (and in wbfah I Ibimed my piincipiw), and the British 
eoqrifo, haa yerhafs only oontribnted to flifiiHtatft my p»> 
litlool inqnineB. 

As tiio mathematiciBn, the better to discover the pio» 
po i tfa na he| JnTesHgiites, begins with freeing Us tqtudion 

* At ererjr popoMr notion which nay cootiilmte tn the nimiort of 
w wiWnrf iov uma ei xi It at aH ttacs vtettaatly p iofclml bj Am 
whole MreDgth of iU iwliUcal pr^odfces are last of all. If ever, ahakea 
off by a nanon subjected to rach a rorernnient. A great change la 
tMi reipee*, bowevw, hat of laie tAen place In Fraooe. where Ihit 
book wet 4nt pabUthed ; and opialoat are now dltcnitea tbtor^and 
teaett avowed, which, in the dme of Louis the Fourieeoth, would aava 
qvesrcddomalfhtbiatpheiay; ltitfe»adtaaallwloBlisis<' ~'~~ 
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ticm C9^fficittUa, m such odier quantities u only perpks ' 
-withontproperly omititating it; so it may be adrantBgeoop , 
to Ae inquirer after fhe causes that produce tite eqmlilniam 
of a gDvemment, to have proTiously studied Hiem, disea* 
gaged fnm the apparatus of fleets, armies, foreign trade, 
distant and extensiTe dominions; in a word, from aU thoM ' 
briUiantdrcnmstancSs which so greatly affect the external 
appearance of a powerful society, hut have no essential 
connexion with the real principles of it. 
' It IB upon the passions of mankind, that is, upon causes 
which are unalterable, that the action of the Tariouapaits 
of a state depends. The machine may rary as to its di> 
mensioos; but its movement and acting springs .still re- 
main intrinsically the same ; and that time cannot be con- 
sidered as lost which has been spent in seeing them act 
and more in a narrower circle. 

One other consideration I will taggest, which is, that 
/the very drcnmstance of being a foreigner may of itsdf be 
attended, in this case, with a degree of advantage. The 
- English themselves (the observation cannot give them any 
oflbnoe), having their eyes open, as I may say, upon their 
liberty, from their first entrance into life, are perhaps too 
much familiarised with its enjoyment, to inquire, with 
real concern, into its causes. Having acquired practical 
■notions of tiieir government long before they have medi- 
tated on it, and these notions being slowly and gradually 
imbibed, they at length behold it without any high degree 
of sensibility ; and they seem to me, in this respect, to be 
nice the recluse inhabitant of a palace, who is perhaps in 
the worst situation for attaining a complete idea of the 
whole, and never experienced the striking effect of its ex- 
ternal structure and elevation; or, if you please, like a 
man, who, having always had a heautilul and extensive 
scene before his eyes, continues for ever to view it wi& in- 
diflforence. 

But a stranger — ^beholding at onee the vaxioos parts of 
a constitution displayed before him, which, at the same 
time that it carries liberty to its height, has guarded against 
inconveniences seemingly inevitable; beholding, in short, 
those things carried into execution which he had ever r^ 
garded as more desirable than possible, is struck witib a 
kind of admiration; and it is necessary to be thus strongly 
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fartoflie 

myoalydeBfii, la tt« atoM •bMrratioBfl, wMbt» okviata 
aa amimmm bim, tlMvgli aataial fi e puM ti riwn na 1^ 
eitiier in treatmff of Hie canaeB wkiA oriclavily pMdBoea 
tlm Tagliili lilwiirn . nr rf ttinnn Itj irfcirli it tmnflinirff tr IriT 

gnlar, I kflp««c Bn^lUiTCiidflr win 
tat whoM th«y dMD b« ftNnd imwiMh l Mrt with -»>.««7» 
<irwlii Airily MEpatWe*. Of xwiienlBgeMnl lalaove. 
f <wt. Hit Aey wm Mt jadge of the frine^pj— I Aall lay 
dowiir^tatfiraBllMirnlatlMitirttoM of kowB Batve; 
a rii—Mui tiwii wiikfc i» >lMOot the only oae ■■wiiitlrt, — d 
has tanUlhertoloo m«ch no^odBi hy the wfilen on Ae 
subject of gof oniuwnt. 



BOOK I. 

A SUBTIT OP THS VABIOOS FOWSB8 IHCLUDID IH TBI 
8S9LISB COMSTITOTION, AlIO OV TBS L.4W8 BOTB IN 
Civil. AMD GBlMiaAL CASKS. 

CHAP. I. 

Cftmeior^UbertroftlieEiupHahintliw. RetwoK^thedUreraee 
behvem the gu i efiiacn t of Kogtaxid and tfitt of France. lo Bng- 
tandy (he grw power of the crown, ander the NonHUi kiaf*» crO' 
atedTa nion between the noHUty and the people. 



WBm a* BoMinOiattackerionanBidesby^ebaiti 
wera Mdaoed to the neoessitj of defiendiag the centre of 
their mugin, lliey abanOen^ Great Britain, as well as 
several oHier of ^db distant provinces, Hie isUnd/thna 
left to itoelf, heoaiM a prey to Hie nations iahahiting Hm 
ahorei of tiie Battie, who, having first destro y ed flie an- 
eieiikln]ialHlants»and Imr along tiase redprocaBy annoyed 
eadi otlwr,esteblisbed severalsovexeigntiesinihe southern 
part of the island, afterward caBed Kngland, wfaidi at 
lengft wove united, vnder Bgber^ into one kingdom. 
Ili« a«w6ea|ora of Hiis SiWQ^ d e wa ron ai to d the AsgW- 
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Saxon prinoM, MaPMmg whom Alfred tibe- Gkneat and Ed- 
-ward the Gonfeaaor are partkidarly celebrated,, rdgned 
for about two hundred yean ; but though our knowledge 
of the principal eyenta of this early period of the English 
hiatory is in aome degi«e exact, yet we hare bat yagoe and 
uncertain aoooonts of the nature of the gorenunent wludv 
tfaooe nationa intraduoed. 

It appears to haye had little more afimity with tiie pre- 
aent oonatitutlon than the general relation oomnum indeed 
to all the goreramenta eataUiahed by the nortiaem nations 
— that of having a king and a body of nobility ; and the an* 
cient Saxon government is ' left us in story (to use tiie ex* 
pressions of sir WiUiam Temple on the subrject), but like so 
many antique, broken, or defaced pictnrea, which may still 
represent something of the customs and fashions of those 
ages, though little of the true lines, ^proportions, or resem- 
blance.'* 

It is at tiie era of the Conquest that we are to look for 
the real foundation of the English constitution. From 
that period, says Spetman, noma aeclorum fUMcituntrdo.i 

• See hb Introdaction to the Htetonr of Eoeland. 
t See Spelman, Cf Parliaments.— It hat oeeo a fkToarite tbesii 
with maoy writers, to pretend that the Sazoa goverDment wm, at tiw 
time of the CoitquesC, bynomeans subverted; that WUUam of Nonnandf 
legally acceded to the throne, and consequently to the engagement oT 
the Saxon king*; and mach argument has In particular been employed 
with regard to the word coitftMx/, which. It has been said, in the feudal 
sense, only meant acquUition. These opluions have been particularly 
insisted opon in times of popular opposition : and, indeed, there was 



far greater probability of success. In raising among the people the no- 
tions (familiar to them) of legal claims iuid long-establUhM customs, 
than in arguing with them from the no less ranonal, bat less deter- 
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ailnate, and somewhat dangerous doctrines, concerning the original 
rights of mankind, and the lawfulness of at all times opposing force to 
an oppressive government. 

But if we consider that the manner in which ttie public power is 
formed in a state is so very essential a part of its government, and 
that a thorough chance in this respect was Introduced into England 
by the Conquest, we snail not scrapie to allow that a new rmnmmaU 
was establisned, nay, as almost the whole landed property in the kio|-, 
dom was at that time transferred to other hands, a new system of cn- 
minal Justice introduced, and the language of the law moreover al- 
tered, the revolution mav be said to hav^ oeen such as is not perhaps 
to be paralleled in the history of any other country. 

Some Saxon laws, favourable to the liberty of the people, were in- 
deed again established under the successors of William ; but the io- 
troduction of some new modes of proceeding in the courts of Justice, 
and of a few particular laws, cannot, so lonr as the ruling power in 
the state remains the same, be said to be the mtroductlon of a new go-, 
▼ernment; and as, when the laws in questton were again established, 
the puhUc power la EnglaDd cootlo«eai»the same cutuoel where ibe 
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WBUam of Nonnuid;, having deiaatad Hanld, and made* 
himaelf natter «# the crown, aiUiTerted the ancient fahrie 
of the Saauml^idatiflfn: he- extanninated, or cccpelled, 
the fanner' oeei^ien-of lands^ in order to diatribnCe tfieir 
poaaenttona anoag hie followen;. and eatahUahed the feop- 
dal ayateaa of goTenunent, aahetfeer adapted to bia aitoation, 
and indeed the only one of which hepoaaeaaed aoompetent 



Thte aort of flOfveiMnenIt pravafled alao in almoat an the 
other faita of Sorope. Bat, inatead oi being eataUiahed 
by dinlof aima,«nd all at onoe.aa in England, it had only 
been evtaUiahed on tiie continent, and particularly in* 
France; throogh a long aenea of alow aaooeaaiTe erentar 
a diffennoeirfGiieaBiatanoea thia,firom which oonaeqvenoea 
were in thne to ariae aa important aa they were at fint 
difficult to be foreaeen. 

The Gennan natiena who paaaed the Rhine to conquer 
Gaol were in a great d egree independent; their piincea 
had no oCher title to their power, bnttheir own valour and 
the free election of the people; and aa the latter had ac* 
qoired in their foreata bat contracted nottona of aorereign 
aathoiity , they followed a chief leaa in qoality of anlgecta,. 
than aa oompaniona in tjonqueat. 

Bealdea, thia oonqoeat waa not the irrnption of a foreign 
army, which only takes poaaeaaion of fortilied towna ; — it 
waa tiie general invaakm of a whide people in aearch of 
new habitationa; and aa the number of the conquerora 
bote a great proportion tothat of the conquered, who weKe> 
at the aame time enervated by long peace, the eiqpeditian 

Conqiicit tod placed It, they were more properly new modlflc«tf one of 
tbe Aof lo-Norman conttitatioD than they were the abollttoo of it ; or, 
•iace ttev were again adopted from the Saxon legislation, they were 
rather InulaiioM of that leglilatton, than the restoraUmi of the Saxoo 

^Contented. howeTer,>Rrith tfie two avthorities I hare abore quoted, 
I thall dwell no lonaer on a diacoirion of the preciM Identity, or dlne- 

' ^ ''l gyttemt. which only 
to explode a doctrine 

«.».. .- — ~ w- r w . . J^° additional sanction 

tad ^nity to tne Baalish goTernment, contributes to increase their 
love aSl respect for ft. It will be soiHclent for mr purpose, if the 
rcMler shall oe pleased to grant, that a material change was, at the 
ttana of the Conquest, effecred in the goTemmeotthen existing, and u 
McordlDglv dbipMed to admit the proolb that wlU presently be >aM 
b^NK h&'of sucbcbanffe hariag prepared the establishment of tha 
present EngUsb consUtuaoo. 
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BbMUMrcanplttodlliaaall dngwr wm at an 
and of ooone their union alM. Attm^^lMngtmitmg 
fdiPM irhat laoids they ttought jMpw to ocOTpyytfac^ 
panteA; and titoof^ llMlr ttmve waa at flnt only prao^ j 
lioos, yet, in diia particular, ttuj Aapandad not on At 
king, bni an ttia gaaaral aaiambly otikm natian.* 

Undar tha Uagaaf tika^ratraca, «ka ftaib, by the nMrtni 
oonniTanoe of the leaders, at first beoame annnal; aftei^ 
ward heUlar Ufa. Under tttedeaaandantsefChaitUMigne 
liiey baeame heraditary.f And when at laagtfk Hm^ On- 
pat aHiwtad hia awn alMlan, ta the pv^M^oa of Clualei 
of Lorrain, intending to render Htm oewtt, whhdk in tuoi 
wtm a fleff,hflieditary in hia own ftuniiy^ he aamhiialiad 
tiiohereditaayahipofileAiaaageneinlpvfaieiple; andfreoi 
tbiB epoch antl|oas dale tb» e«nplolB eafaliliehBaant «C the 
feudal system in Prance. 

On the other hand, the krda wlio gmvo thair anfflfngee 
ta Hugh Oapet Ibigat not the intarast af Ihaia own nabi- 
tion. TheyoompletadthabraaehofthoaeMblatieaw4ifah 
atdHgeeted them to the royal authority, and baoaaM nvery 
when independent. They left fte ling no jnriadSetiDn, 
aitliar over theaiaal¥es, or their -yaaeals ; AeyreaervndtiM 
right of waging war with aaah otter; they even isaiimeil 
the aaao prMlegey in oartain cases, with regard to th^kjfaig 
hinaeif ;$ so that if Hugh Oapet, by rahderiag the anrwn 
hereditary, laid the fonndatian of tiie greatnaae of h:^ iiK 
nrfiy, and of the orown MmU, yet be added litdo to hia own 
authority, and aofnhed seareely any thing meen than a 

a The flefs were oririnalljr called terrte jure beneficii eomee$$m : and 
H «M B»t tUl onder <%ariaa it Gtm that the tern >i|/ began l» be In 
use. See JtoKMioM, QloM. dii Caage. 

^ « * Apud Fraaco* vera, aenafan pedcleDtin^eelare hnieiUlarie nA 
qmnnIcs rabiode tranateniat feeda ; qaod tadnule ■ecnioeono incMrit.* 
See Feuium, Da Cange. 

tllolpnaaliaaproTedbefoadadoab^UiWalVvnMhGsttaer that, 
<md«r ue two first racei ofUaga, the crowa or Prance «aa deettre. 
The princes of the reigaleg Sttmy had aothtaar aMMceta their reroor 
thaathe cuatom of choo•il^■ one of that home* 

i The principal of thes^caeses was, whea «he king refoKd to ap- 

Clot jadges to decide a dlflereace betwcMo htaveifand ooeoftaieSnk 
roes, the latter had thee a itght to take ep arnw agataiet tiie kiec: 
and tke siibordiiiate vassals wete so dependent oa tkdr iaunedHata 
lordjw that they were obUaed to follow tbeik against the loM pmnr 
nranat. St. IahIs. though the power of the orown wae.l»UatlaMmMeb 
iaereaaed, was obliged to oondm both tUs prWUege of the flrat bft> 
rons and this <^gaiion of their Tastals. 
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tliea •wutned in Vkanoa.* 

Bat <fc# «f iMi Awt of tt> iwia^l iyrtam ia 
waaan j p iaiii l iiitt aad aaddia ooaMfaiaM af thM con- 
qaest vkkb iattrodaoed it. BeiidM, tUa oMnqUMt trai 
made fcy a ftiaee who K«|pt the «ieetBr part of bii anay 
ci hie owa pay, and vhe was plaeed at tiie lieaA of apea* 

wludi gftTe a totally 4iiteMt tnza to the goriMfr* 



Sanooaded by a waiUke, theogh a eoaqaeted aatloii, 
William kept oa foot pait of his anny. The BagUah^aiid 
the Keimane thHmehee, hairiag raveltid>he 
ihott; aadthettewkiBcof&i«httd,attfaehee« 
of Tiotoffieaa tnofih haviav te do withr two aatkma lyiag 
aader a leeiprocal dieek from tihe emnity they Wre to eadh 
other, ead aMieorerf Ofaally eaMaad hy a mbw of their 
aaiMtasate attampta ef tariatapoe, fn—J hiwarif In the 
meat fereaiaUe fiiwimaftimiaa for beeeaiiBc ea ebaotete 
monardi ; aad hia laws, titaa proamlgated in tiiemidet»ae 
it w«fe, ef tfnedar and Uf htaing, impnaed the yoke of 
daqpodam both on the vietom and the Taafuiahed. 

He divided Behead into sixty thooaand two handled 

and iftOBn Military ftafr» all held ef the crown» the paa- 

of whidi woe* <m pein of farfeiton, to take ap 

lyondiepeirtahiaetandaidontheiietiifnal: heen^ 

not enly the ranamnn peeple> hat even Ae benma, 

teaUtherigonieof the fsadel government: he even ia^ 

peeed'ett them hia tyrennioal loreat lawa«t 

He aasnmed the prerogative ef impeaing taaua. fie hir 

himself with Hie whole execative power of govem- 




• *The cnuideec of tiie Ungdom CaaysMezerajr) tboagrbttbaf Ragh 
CaMtMgM to pat vptrMi alf their imnlti, becaote xhej had alaced 
the ooaa oo Us head : nafj m great wae their Ucenttomneai, that,oa 
hh wridkc to Audebert, vbcoont of Perigacox, ordering hln to raiae 
Iha flfa^ehe had laid to Tows, and askfiig Mm, hy waT of reproach, 
vha had aaade Mai aviaeoaat; that noMcnMn haughtUy aaswared. 



Hat vMk tmt tf Asm «pA« aiadr jwk a Mug. £Ce n'est pas roas, nais 
— riJmwmsoiitfaJtR)!.]' 



f Ut wmentA to htesdf as ezelaslve privilege of kllUag eaas 
thfowteot Ei^laad, and enacted the sererest penalties on all who 
Am13 attempt it artthout his peradsdon. The snppressioa, or rather 
-^gillf- oflhese peimltlea, was one of the aiaehs of the CAerte ^ 
Arote, which the barons afterward obtained bf force ofarms. iV«f> 
Iw dr e^ero amittai vUam, vet memhra, fro vemaHtmt mottn 
4s feaaa. Art. Mb \ 
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ment. 3ttt what wMOf Che gfeateit ixnuequaMseVbe arro- 
gated to fainuelf the meet extenelTe judicial power, by the 
eftabliebment of the ooort which wascalled iltAi iZ^gfb — 
« fonaidaUe trihunal, which reeeiTed appeab from all the 
oourCi of Ihe barons, and decided, in the last reeort, on tiie 
eetatee, honoor, and Utos of Ae barons tiiemeelTea; and 
•which, being wholly composed of the great officers of tiie 
-crown, remorable at Ihe lung's pleaeore, and haHng the 
king himself for president, kept the lint Bobleman in the 
kingdom under the same control as ike meanest sabgeet. 
. Thns, whfle the kingdom of France, in consequence of 
-the slow and gradnftl fotmation of ib» itadal goTemment, 
found iteelf,.in the issue, composed of a number of parts 
simply placed by each other, and ^HdOiont any re<lpnx>cal 
adherence ; Ihe kingdom of Bngland, on Ae co ntr ar y , from 
■the sudden and Tiolent introduction of Ihe same system, 
became a compound of parts united by tiie stnmgeat ties; 
and Ihe regal authority, by Ihe pressure of its imuense 
weight, oonsolidated the whtde into one compact indisso- 
luble body. 

To this difference in the original constitution of France 
and England^ that is, in the or^^inal power of their kings, 
•we are to attribute the difference, so little analogous to ita 
tniginal cause, of their present constitutions. This fhr- 
nishes the solution of a problem, whicdi, I must confem, 
-Unr a long time perplexed me, and explains the reason why, 
4»f two neighbouring nations, situated almost under the 
same oUmate, and having one common origin, the one had 
attained tiie summit of liberty, the other has gradually 
-sunk under an abiohite necessity. 

In France, the royal authority was indeed inoonaider 
aUe; but tius curcumstance was by no means faToorable 
to the general liberty. The lords were ere^ tiling ; and 
the bulk of the nation were accounted nothing. All Hiose 
wars which were made on the king had not liberty for tiieir 
•oliject; for of this the chiefii already eqjoyed too great a 
shared they were tlie mere dETect of pxirate ambition or 
«aprioe. Ilie people did not engage in them as associates 
in the support of a cause common to all; they were drag- 
-ged, blindfold, and like slaves, to tiie standard of Hieir 
leaders. In the mean time, as tilie laws, by virtue of whidi 
their masters were considered as yassals, had no.ffe|ati«a 
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>,ofi^ichth«y 

my advaiiti«wM» ooueq[MMtia tMr fti> 
r; war did it ertyMnb any pttnttfim of ftw<dB» tb«l 



Thftt inferior noUeo, who dkand Id tin iadupwdsMt of 
flie superior Bobility, added tbe eliteto ofthoir own Ibm* 
lence to the deepotiem-of m mm; ■ortrelfM; aad the 
peo^, wearied out by •ufibriiifi, and readwod deepofttt 
by CTiniiftMinni at tiBMi attempted to lefolt. But beiag 
parcelled out into so many difllteent atatea, they eonld 
never perfectly agree either in die natore or the tinea of 
their, eomplainti. The inaonectiona, whidi ought to haTt 
been gen«ral» were only ancceative, and partieolar. la tha 
mean time, ibt hnrda, erer wdting to aTonge their oom* 
mon canae aa mastera, fell with ineiiatible adraatage on 
men who were diHded : the people wwe thaa aepantely» 
and by force, brought back to their former yoke; and U* 
berty, that precioiia oflbpring, which veqnfaret co many fa- 
voondile cireomatanoea to foater it, waa e^ery where alifl^d 
in its birth.* 

At length, when by oonqoests, by eieht att, or by treatlot, 
Hie aererai prarincea came to lie.re-unUtdi to the eataoilTe 
and eontinaally inereaaing dominions of tfie BU>oarOh» they 
became salgect to their new master, already traiaed to 
obedience. The lew pririleges which Ae dties had been 
able to preserve were litlie tespeded by a soreieiga who 
had himaelf «>tered into no engageamat far that pat peas ; 
and as the fifr4M<ON0 were amde at diftrmt tiflMs, Hm klag 
always in a condition to orerwhalm every aew pia* 
that aocraed to hhn, with the wei^ of an those ha 



As a fttdier coDaeqaeace of 

of the rrealoiM^the aevsral parts of tiM klag- 

In saHsnag eacB onwr* waoa 

povil^gea, the ollieni, loog sIdm fe- 
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dneid tonl(jeetilw* haA mkWKfitagttttak thiim. 
tkoM friTitegM^ ky vBateft of the diffamooM of tiM fi«fT«rD> 
nenli iuid«r wiuqli tiie fvoTiaoM liad formaiiy taen. hdd, 
wttroaboAlaDUMttftKT where diffevtBtc the oisconstaBceB 
wbich happened in one place thaa bote litSe affisitgr to 
ttoM Which fell eat in another; tiie epuit of wakm. was 
loBt* er imtJMr had aerer azirted: each prorince, no a ti a in. 
«d Within iti paitienhff teonda* oaiy ■anred to anana 4e 
f natal wflaaJarion? and the sane oanaas, which fasid xe- 
^fcaoad that s^hited nation to a yoke of «n]QooliaiB» «on- 
ouxred ah» to keep theas nnder it. 

Thaa liberty periahed in Franee* becauM it wai&tied a 
IhTonnble onllnre and proper sitsation. Planted* if I 
may so ezpreia niyaelf,bat joat beneath the sarfaoe, it pre. 
•antly enpanded, and sent forth some large sihooin; hat 
having tdben no toot, it waa soon plm&ed up. In Bnglawd^ 
on the o en tr a ry, 4ie seed lying at a great depth, and being 
ooyere d wifli an enoimoas wei^t, seemed at flast to be 
amotheredt bat it Tegetated wilh the greater foree ; it am- 
hibed a more zidi and abundant nomishmeat; its aofi and 
juice became better assimilated, and it penetrated and IHled 
19 wi^ its roots the whole body of the soil. It waa the 
eoBoessi^ power of 4te king which made England firae, be- 
oaaae it was thia rery exoeas flmt gave rise to the qiizit of 
onion, and of concerted reaiBtanee. PotMeased cf extanarre 
demesnes, the king faand himself independent: k^eated 
wiflk the most fomudalila prerogBtives, he crashed at ]^ea- 
sare the moat powerful barons in the realm. It waa only 
by eloae and namenma oonfederaoies, therefore, tiiat theae 
conld rariat his tyranny ; ^tfaay eren were compeileA taaa- 
aodate tiui people in th«m, and make them pastnaia of 
pabUc liberty. 

Assembled with their ira^Mla in thehr great halla, where 
they dispensed their hospitality, deprived of Hie aakuae- 
maniB of more polished natkma; naturally incttsad, be. 
aidea, fireely to ^^patiate (m olQeets of whitdi their baarta 
were ftdl; their conversation naturally turned on the in- 
jastice of ^e pabUc impositions, on the tyranny of the 
Jndidal proceedings, and, above aU, on the detested fbrest 
laws. 

Deetitate of an opportunity ai caviUing abouttiLeiiiean- 
ing of lawa, the tenns of which were precise, or, rathar« d»- 
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iUriniag tibe rt i oiuce of sqpihistry, tiiey ware naturaUy led 
to examiiiAthe.ftst prindplM of society; they inquiied 
into 4ie ISMwdatioiu of human aatiiority, and became oon- 
-nnc0d» tiiat power, when its olgect U not the good of thoee 
who Mremlgectto it, ia nothing more than the right qfthe 
strongsst, and may be repremed by the exertion of a nmi. 
lar rightt 

The different ardem of the feudal goremment, aa eat»> 
bliahad in Eni^and, being connected by tenm«a exactly 
similar, the same maxima which were laid down aa true 
againat tbe lord paramoont, in behalf of the lord of an 
upper fief, were likewise to be admitted against tile latter, 
in b^alf of Ihe owner of an inferior fief. The same max- 
ima were also to be applied to the possessor of a still lower 
fief: they fiurther descended to the freeman, and to the 
peasant; and the spirit of liberty, after having drcolated 
throngli the different branches of the fendal sabordina- 
tion, Unia crantinned to flow thnraih successiTe homoge- 
neooa channels: it forced a passage into the remotest ra- 
mifications; and the principle of piimeral equality became 
every where difl'tased and established — a sacred principle, 
which neither injustice nor ambition can erase; which 
exists in erery breast; and, to exert itself, requires only 
to be awakened among the nnmerons and oppressed classes 
of mankind! 

But when the barons, whom their personal consequence 
had at first caused to be treated with caution and regard 
by their sorereign, began to be no longer so— ^when the 
tyrannical laws of the Conqueror became still more ty^ 
raanically executed, the confederacy, for which the gene- 
ral oppression had pared the way, instantly took place. 
The lord, the rassal, the inferior vassal, all united. They 
even implored the assistance of peasants and cottagers: 
and the hai^ty aversion with which, on the continent, 
' the nobiUty repaid the industrious hands tliat fed them, 
'vas, in England, compelled to yield to the pressing neoea- 
I nty of setting bounds to the royal authority. 

Tb6 people, on the other hand, knew that the cause they 
were called upon to defend was a cause common to all : 
and diey were sensible, besides, tiiat they were the neces- 
nry s u p p o rt e m of it. Instructed by the example of their 
l<adem, they apoke and stipulated conditions for them- 

C 
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selres : Ifaey insisted that, for the ftitnre, erery iadividuaJ 
shoaM be entitled to the protect i on of the IftW;' ftiid Urai 
did those rq^hts, idth whidt Hift- lord» liad mteagtbemti 
themselyeSy in order to oppose Ae tyrftnny of'iihe iJkuwiii 
)>ecome a bulwark which wav in- tSine to mtndn ' tfiefa 
tywn. 

CHAP, n. 

A second advantage England h%d over France: it formed 
one undivided state. 

It was in the reign of Henry the First, about fbrty yeaxfl 
after the Conqueat, that we see the above causes begin tc 
operate. This prince, having ascended the throne to th( 
exchuion of tiis elder brother, was sensible that he had n<i 
other means to maintain his power than by gaining the 
affection of his sulgeots; at the same time, he perceived 
that it must be the affection of the whole nation : he there< 
fore not only mitigated the rigour of the feudal lavrs, in 
favour of the lords, but also annexed as a condition to the 
charter he granted, that the lords should allow the esaai 
freedom to their respective vassals. Care was even taken 
to abolish those laws of the Conqueror which lay heaviest 
on the lower classes of the people.* 

Under Henry the Second, liberty took a farther stride; 
and the ancient trial by Jury » a mode of procedure which 
is at present one of the most valuable parts of the Eng^ 
law, made again, though imperfectly, its appearance. 

But these catises, which had worked but silently and 
slowly under the two Henrys, who were princes in some 
degree just, and of great capacity, manifested themselves 
at once under the despotic reign of King John. The royal 
prerogative, and the forest laws, having been exerted by 
this prince to a degree of excessive severity, he soon be- 

• Amongst others, the law of the Curfeu^-lt night be matter of 
curious discussion to inquire what the Anglo-Saxon eovernment would 
in process of time have become, and or coarse the goverm&tot d 
England be at the present time, if thB«vent of the Conquest had never 
taken place ; which, by conferring an immense, as well as aniuiisJ 
power, on the bead of the feudal system, compelled the nobititjto 
contract a lasting and sincere anion with the people* It is very pro- 
bable that the English government would at this day be the samntf 
that which long prevailed in Scotland (where the king and noU($ 
engrossed, Jointly, or by turns, the wbole power of tte state) ; tlM 
sifne as in Sweden, the same as in Deamark^-coiiDtrtes whmce U< 
Anglo-Saxons came. 
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held KgoMral confeiefacy fonued agaiiut him z^emd here 
we Buut el i wf e eBother circsmatanoe, hi^y adTantip 
geons «e imII as peeidiar to Bng^and. 

Tt i iftlem^ waa not, like FuanBe, an aggregation of a nnm- 
ber of dUftnnt ■orereigntieas it formed hutona ataCe» and 
adoMiviedged but ana Buurtar,fln0 general titie. Theaame 
l«wa,the aane kind of dependraoe, oonaeqnently the aaase 
notioBay tiiO'eeme in i aioata , pzeaailed Hinmgh the whole. 
Tim aoLtremilias of the kingdom could at all timea unite to 
five a^cheekto the exertioaa of an. nnjnst^wer. From 
the ziver Tweed to Partsmontiij from Yarmontii to the 
Laad'a JBnd> all waa in motiDn: the agitation lacraaaad 
fram IM distanoa, like the roilingwaTea of an extanaiva 
aea; aaid tte monarch, left to him8elf> and deatitata of re- 
aou r cea,aaw himaelf attacked on idl sides by a aniTersal 
mmhhistlaa ofhiaaaliijects. 

No aoomer waa tiia atandard set np against John, than 
hia Tery covrtiars fonookhim. In this sitoation, finding 
no part of hia kingdom less irritated against him than an* 
other, having no detached province which he conld en- 
gage in hia defence by promises of- paxdon or of pecoliar 
conoeasiuns, the trivial, though never^ailing resousoes of 
government, he was oompelled, with seven of his attend* 
aat8,all that remained' with him, to snhBttt himself to the 
dispoaal of hia svlgects; and he signad at Bmmymede* 
the charter of the Forest, togelher widi that funoua diar- 
ter, wfaichy front its auperior and extensile importance ia 
denominated Jtfo^jmA CAor/a. 

By tiie former, the most tyrannical parts of Ihe forest 
lawa-wara mboliahed; and by the latter, tibe rigoar of the 
feudal lawa was greatly mitigated in favour of the lorda. 
But this charter HA not stop there; conditions were also 
stipulated in favour of the namenms body of the people 
who bad concnned to obtain it, and who claimed^ with 
sword in hand, a share in that security it was meant to 
establish. It was hence instituted by the Great Charter, 
that the same services which were remitted in favour of 
the batons, should be in like manner remitted in favour of 
their* vassals. This «diarter moreover eatablished an eqna- 
lity of weij^ts and measures throughout England; it e±- 
emptadthe merchants from arbitrary impost, and gave 

a Anno isis. 
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Ihem liberty to enter and depart the kingdom at pleasiire : 
it even extended to the lowest ordera of the atatte, nnoe it 
enacted, that Ihe villain, at bondman, ahoold not be Bnlgect 
to the forfeiture of his implements of tillage. Laady, by 
the thirty-ninth article of the same charter, it was enacted, 
that no snbject should be exiled, or in any shape whaterer 
molested, either in his parson or effects, otherwise than by 
judgment of his peers, and according to the law of the 
land;* — an article so^ important, that it maybe said -to 
comprehend the whole end and design of political 8«>cle> 
ties: — and from that moment the KngTish would have 
been a free people, if there were not an immense diatanoe 
between the making of laws and the obserring of tihem. 

Bat though tikis charter wanted most of those snpportf 
which were necessary to ensure respect to it— thoni^ it 
did not secure to the poor and friendless any oertaizi and 
legal methods of obtaining the execution of it (provisions 
trhidh numberless transgressions alone could, in process 
of time, point out), — yet it was a prodigious advance to- 
wards the establishment of public liberty. Instead of the 
general maxims respecting the rights of the people and 
the duties of the prince (maxims against which ambition 
perpetually contends, and which it sometimes even openly 
and absolutely denies), here was substitnted a written law, 
that is, a truth admitted by all parties, which no longer re- 
quired the support of argument. The rights and privHes^ 
of the individual, as well in his person as in his property, 
became settled axioms. The Great Charter, at fint en- 
acted v4th so much solemnity, and afterward confixmed 
at the beginning of every succeeding reign, became like 
a general banner perpetually set up for the union of all 
(dasses of the people; and tiie foundation was laid on which 
those equitable laws were to rise, wliich offer ttte same 
assistance to the poor and weak as to the rich and power- 
lul.t 

• 'Nttllui liber homo capiatnr, vel imprisonetar, vel diasesiatur de 
libero teaemento tao, vel llbertatlbua vel libcris coatuetadinibas salt; 
aut utlagetur, aat exoletar, aut aliquo modo destruatur ; nee saper 
eom ibimuB. nee super eum mittemiu, nisi per legale Judidam pariom 
saorani, vel per legem teme. Null! vendemut, nulU ne^bians, aot 
differemus, Justitiam vel rectum.'— Magna Chart, cap. xxxlx. xl. 

t The reader, to be more fully cooviaced of the realitjr of thecaoses 
to which the liberty of England haa been here aacrlhed, as well as ef 
the troth of the observations made at the same time on the sitnatioo 
of the people of France, needs only to eompare the Great Chaurter, to 
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Under 13ie long reign of, Henry the Third, the differeneee 
which, aroee between Ihe king and the nobles rendered 
England a aoene of oonfiuion. AmidBt the TioMitadee 
wfai^i tiM fortune of -war produced in their mntnal con- 
fiicte, tlie peo]^ became still more and more sennUe of 
their importanoe» and so did, in consequence, both the 
and the barons also. Alternately courted by both 
I, they obtained a confirmation of the Great Charter, 
and eren the addition of new priTileges,by the statutes of 
Mortim and of Marlebiidge. But I hasten to reach the 
grand epoch of Ihe reign of Edward tlie First, a prinee 
who, from his numerous and prudent laws, has been de- 
nominated the English Justinian. 

Po e a ee e e d of great natui'al talente, and succeeding a 
prinee whose weakness and injustice had rendered his 
reign unhappy, Edward was sensible that nothing but a 
strict administration of justice could, on the one side, curb 
a nobility, whom tiie trouUes of the preceding reign had 
rendered' torinilent, and, on tiie other, appease and con^ 
dliate the people, by securing the property of indiTiduals. 
To this end, he made jurisprudence the principal otrject of 
his attention ; and so much did it improye under his carOf 
that the mode of procees became.fixed and settled; judge 
Hale going erea so far as to affirm* that the English laws 
azrired at once et qua$iper taltum, at perfection, and that 
there was more improrement made in them during the 
first tfiirteen years of tiie reign of Edward, than in all the 
ages ainoe his tune. 

Bat what renders tbis era particularly interesting is, that 
it affinrds the first instance of the admission of the deputies 
of towns and boroughs into parliament.* 

Edward, continually engaged in wars, either againet 
Sootlaad or on the Continent, seeing moreover his de- 

• 
eiteodve in lis profkioii*, and in which the haroM sttpvlated in fk- 
vowevea of the bondraanMwith the treaty concluded at sL Maw, Oc- 
tober as, 1406, between Louis XI. and aereral of the princes and peers 
of Praace. Ip tlils treaty, which was made in order to terminate s 
war lliat was called the war for the public good (vro bono puMieo), 
no uniflslon was mi^de but concerning the particular power of a few 
1ot&; not a word was inserted in favour of the people. It may be 
wen at large in the PItees JusttficatiTes annexed to the M6molres de 
PhlUppe de Comines. 

• 1 Bean their legal origin ; for the earl of Leicester, who had 
unrped the power during part of the preceding reign, had called 
tich depvttea op to parUsneot before. 
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eontiAenAly «tiiiiiniilin €, wu 
to Hie-most pressing iiecessitiefl* Bat Utaaf^t 
fuanoe of the spirit of the tunes, he freqneatly iadalged 
UiBself in paiticaUtf acts of injnstioe, yet he peraesrvd 
that it was impossible to extend a geaoral upp i wtoii vvcr 
a body of nobles and a people who so weU knew bo^r to 
vatte in a common cause. In otder to raise enteidies, 
therefore, he was obliged to employ a aew nietira^ etnd 
to endeaTomr to obtain, through the oonsent of the piwpile, 
what his predecessors had hidierto expected fiwm. tlieir 
own power. The sherifils were osdeied* to invite. *&« 
towns and boronghs of the different eeanties to mmd. de> 
pnties to parliament: and it is from -this era that we are 
to date the origin of the house of commons. 

It must be confessed, however, that tlMse depatice of 
the people were not, at first, possessed of anyooiHidesiMe 
amthoiity. They were far from enjoying these exteaaive 
piivileges, whidi, in these days, oonstitate the benae of 
commons a oollatexal part of the goyenunent: tfaey vreie 
in those times called np only to pioTide for tiw waste of 
ttie Ung, and approye tiie resolutions taken by-hiaaand 
the assembly of the lords.t But it was neverthdcae a 
gfeat point gained, to have obtained tixe ifight of uttering 
their complaints, assembled in a body and in- a iegal yrmy 
—to have acquired, instead of a dangerons Teaomce of in* 
sttrrections, a lawfol and regular mean of -influencing tiie 
motions of the government, and thenc^corth to have-he- 
come a part of it. Whatever disadvantage might attend 
the station at first aUdtted to the repiesentativee of tlie 
people, it was soon to be compemmted by the preponde' 
ranee the people necessarily acquire, when ihiuy -ara^ en* 
iMed to act and move with method, and especially with 

concert.} 

• Anno 1395. 

f TMend mentioned In the summons sent to tbe lords, was, 'tfc 
arduis nefotiis regui tractaturi et consilimn impenturi: tite requi- 
■Itloti sent to the commons was, ad faciendum et eonsentiendmrn. 
The power eniofed by the latter was even inferior to what they might 
have expectea from the summons sent to them. ' In most of the 
ancient statutes thejr are not so much as named ; and in several, evea 
when they are mentioned, they are distinguished as petitioners merely, 
the assent of the lords being expressed in contradistinction to the re- 
quest of the commons.'— See on this sab|ect the Preface to the Col- 
lection of the Statutes at Largie, by Ruffhead, and the aathorides 
quoted therein. 

t France had indeed alto her assemblies of tbe general estates of 
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And.- indeed, tbaa pmllage of naming repiesentatiTe^ 
ingignifinaot a» it might then appear, preatnUy manifested 
itself by the most considerahle effects. In spite of his re^ 
lactance, and after many evaidona unworthy of so great 
a kinffy JBdward waa ohligtd to confirm the Great Charter ; 
he eTen- confirmed it eleven times in the course of his 
reiflTO* ' It was mbreoyer enacted, that whatever should be 
dome contrary to it» should be null and void; ^at it should 
be read twice a year in all cathedrals; and that the pe< 
naltyxrf ouwmmnnicatiQn ishould be denounced against 
any o«ie who should presume to violate it.* 

At length, he converted into an established law a privi- 
lege of which the Foiglish had hitherto had only a pre- 
carvMis ei^oyment.; and« in the statute de tallagio mm 
cpnctidtmdo, bo decreed, that no tax should be laid# nof 
inqpoet levied, without the joint consent of the lords and 
commons.t A most important statute this, which, in con • 
jwactiQii'with Mi^;na Gharta„forms the basis of the Eng- 
lieki coiwtitation* If from the latter the English are to 
date tine origin of their liberty* from the former they are 
to date the establishment of it: and as the Great Charter 
waa tbelmlwark. that protected the freedom of individuaihr^ 
so waa the statute in question the engine which protected 
the charter itself^ and by the help of .which the pet^^le 
were thenceforth to mal^e legal conquests over the autho- 
rity of the crown* 

Thia is the period at which we must stop, in order to 
take a distant view, and contemplate the different pros? ' 
peat .w^irli til>e restof ^urqpe then presented. 

Zbae^cient causes of slavery were daily operating and 
gaiiung irtvength. The independence of the nobles on the 
one liandt the ignorance and weakness of the people on 

tke ldiifld<NB,1ii the Hua« aianaer at Eoflaiid had her parUameiit ; 
bnt then it ww only the deputlet of the towns wUhia the partlcalar 
donudn of the crown, that Is, for a very small part of the nanon, who, 
under the name of the third estate, were admitted in tbo«e estates; 
and it Is easy to conceive that they acquired no great InflueDce in an 
Mgienbly of soveretlrns who gave the law to their lord paramount. 
Henoe, when these disappeared, the maxim became immediately 
eafmbUibed, The vnU of the. king U the wiU of the law.— in old 
frtndhf Qm veut ie rofff ee veut fa hy, 

• ConSnaatioBes Chartarvm, cap. »— 4. 

t 'Nnliitn tallaffam vel aaxlHom. per noe. vd beredes nostros, in 
regno nostro ponatmr sea leretar, sine voliinute et assensn arcLlepis* 
copormn,*P**'B^'P^*^™i comltum, baronnm, mlHtum, bar^nsiam, et 
ftUoram llberomin hominum de reyno nostro.' Stat, an, 94. Ed. I . 
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Ihe other, oontinned to be tsMtmrnti fhe fieadal govern- 
ment still continued to diflVue opprenion and misery; 
und such waf the confuaon of it, that it eren took away 
an hopes of amendment. 

France, still bleeding from the extrayagance of a no- 
bility incessantly engaged in groundless wan, either with 
each other, or with the long, was again desolated by the 
tyranny of tiiat same nobility, haughtily jealoos of their 
liberty, or rather of their anarchy.* The people, oppressed 
by those who ought to have guided and protected them, 
loaiied with insults by those who existed by their labour, 
rerolted on aH sides. But their tumultuous insurrections 
had scarcely any other olgect than that of giving rent to 
the angtodsh- with which their hearts were filled. They 
had no thoughts of entering into a general combination ; 
still less of changing the fonn of ihe government, and lay- 
ing a regular plan of public liberty. 

Haying never extended their views beyond fhe fields 
they cultivated, they had no conception ~ of those dlffe- 
rent ranks and orders of men, of thoM distinct and oppo- 
nte privileges and prerogatives, which are all necessary 
ingredients of a free constitution. Hiflierto confined to 
the same round of rustic employments, tiiey little thought 
of that complicated fabric, which the more informed them- 
selves cannot but with difficulty comprehend, when, by a 
concurrence of favourable circumstances, the structure 
has at length been reared, and stands disidayed to Hieir 
view. 

In their simplicity they saw no other remedy fbr the 
national evils than the general establishment of the regal 
power, that is, of the authority of one common uncon- 
trolled master, and only longed for that time which, whHe 
it gratified their revenge, would mitigate their sufieiinga, 
and reduce to the same level both the oppressors and the 
oppressed. 

The nobility on the other hand, bent solely on the en- 

e Not contented with opprenion, they added insult—' When the 
gentry (says MeseraT) pillaged and committed exactions on the peft- 
•{Uitry, they called tlie poor sufferer, in derision, Jaegues bonhemwu 
Cgoodman James). This gave rise to a furious sedinon, which was 
called the Juequerie. It began at Beauvais in the year 13&7, extend- 
ing itaeU into most of tbe provinces of France, and was not appraaed 
but by the destruction of part of those anhanpy victtins, thontsods of 
whom were slaughtered.' 



O? ENGLAND, 
ja y inen t of m luniMBIiry hidependBiia, 
tbe al^BotkA of the ouly mm whA mig 
them 1 ukd,eqiuU;»gvdleigof the disUN*afhiuiiiiiity 
mndofpiHdeucfli they did not pvrc&n tbe gradiui] and 

to VT«rwli«lm thvm itll^ Alreedy wen Noniu]idy,ATijoii, 
lABfrnedcM, ud ToiuKiDe.ie-imltedta tbe aawa; Den- 
id part c^ tim^tme, were book to 
jtonuti Ht Icogtb to ■«« thfi reLga of 

. id be Bfterwud aboIiBhed- . 
It was the deetLey nf fipain ejeo to behold her Aevflrtl 
kjagdtDe luited under one beftd ;— ghe ma fated to be io 
time mled by ^gidinand and Cbaclu aePiftb.* And 
GflnDany, wbere en eteotiTe crowo prevented the r^ 
untoiBf jf wee iDdevd to acquire a fev ^ee cidei ; but her 
pvople, pareellad inlo hi many diSkrent dominione, were 
deatmed to rem^n mlgect to the arbitraj^ ynke of rath 
al her AiBlNnt »nreiKiia as ahouid be able to maintain 
tbeir power and Indepeadenco. In ■ word, the feada] 
tyniuay which ormpread tbe continent did not compeiL- 
■atA, by any preparation of diHtanc adYanlagn^ the pre- 
sent c^amMefl it eaiued; nor wai it to leave behind tt, oe 
it dlaappeared, any tliiiig but a more reffular kind of defl' 

But in Enghmd, the aame fendal ayatenii after havloE 
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•uddenly broken in like a flood, had deporited, and still 
continued to deposit, the noble seeds of the spirit of £« 
berty, union, and sober res i stance. So early as the time 
of Edward, tiie tide was seen gradually to subside : the 
laws which protect the person and property of tiie indi* 
▼idual began to make their appearance ; that admirable 
oonstitation, the result of a threefold i>ower, insensibly 
arose;* and the eye might even then disoorer the Tardant 
summits of that fortonate region that was desliBed to be 
the seat of philosophy and liberty, which are insepanlde 
oompanionsr 

CHAP. III. 

The subject contioued. 
Tbb representatiTes of the nation, and of the whole na- 
tion, were now admitted into parliament : the great point, ^ 
therefore, was gained, that was one day to procure <hem 
the great influence whidi they at present possess, vaa the 
subsequent reigns afford continual instances of its sooces- 
sire growth. 

Under Edward the Second, the commons began to an- 
nex petitions to the bills by which they granted subsidies; 
this was the dawn of their legislative authority, \ 

Under Edward the Tliird, they declared that they would 
not in future acknowledge any law to which they had not 
expressly assented. Soon a(ter thie, they exerted a privi* 
lege, in which consists, at this time, one of the great ba- 
lances of the constitution : they impeached, and p ro cur ed 
to be condemned, some of the first ministers of state. 
Under Henry the Fourth, they refiosed to grant subsidies 
before an answer hatt been given to their petitions. In a 
word, every event of any consequence was attended wifli 
an increase of the power of the commons; — increases, in- 
deed, but slowly and gradual, but which were peaceably 
and legally effected, and were the more fit to engage the 
attention of the .people, and coalesce with the ancient 
principles of the constitution. 

a^Now, in ny opinion j^says PhUipne de Ginitaet, in times not 




in tne woria. uu in wnicn me public good Is best atteoded to, sad 
tli§ least violence exercised on the people, is that of Eogtand.' Me- 
vaoU9» de Condnes, livre v. chap. zviU. 
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UAder H«Bry the Rlth, the nation vrmt cntbely taksn 
up -widi iti wars against France; and in the reign of 
Henry the SiKth b^;an the fatal conteats between tiie 
hooees of York and Lancaster. The noise of arms alone 
was now to be heard: dming the silence of the laws al- 
ready in being, no thought was had of enacting new ones : 
and for thirty years together England inresents a wide 
scene of slaughter and desolation. 

At lengfli, under Henry the Sey^ith, who by his iiiter- 
maniage.with the house of York, united the pretensions 
of the two families, a general peace was re<established, 
and the prospect of happier da3n» seemed to open on the nar 
turn. But &e long and .violent agitation under which it 
had laboured, was to be followed by a long and painful re- 
oorery. Henry, mounting the throne with sword in hand, 
and in great measure ks a conqueror, had promises to fiilfil 
as well as ixgnries to aTenge. In the mean time, the people, 
wearied out by the calamities they had undergone, and 
longmg.only for repose, abhorred eren the idea of. resist- 
ance ; so that the remains of an almost exterminated no- 
bility beheld themselTes left defenceless, and abandoned 
to the mercy of the sovereign. 

The commons, on the other hand, accustomed to act 
only a second part in public affairs, and finding themqelTes 
bere|t.«f those who had hitherto been their leaders, were 
more liian ever afraid to fnmof themselves an opposition. 
Placed immediately, as well as the lords, under the eye 
of the king, they beheld themselres exposed to the same 
dangers. Like them, therefore, they purchased their per- 
sonal secority at the expense of public liberty ; and in 
reading the history of the two first kings of the house ot 
Tudor, we imagine. ourselves reajding the relation given 
by Tacitus of Tiberius and the Roman senate.* 

The time, therefore, seemed to be arrived, at which 
England must submit in its torn, to the fate of the other 
nations of Europe* All those barriers which it had raised 
for the defence of its liberty, seemed to have only been able 
to postpone the inevitable effects of power. 

But the remembrance of their ancient laws, of that great 
charter so.often and so solemnly confirmed, was too deeply 
hnpressed on the minds of the English to be efikced, by 
• ' Osaalo qnis ilhiitrior, taato msgia faU ac fatioanta.' 
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tnnifitdiry erila. IikeadeepandczC8BiifVOoe«Dv^iriiM:b 
prescrmi an equability of tempentnre amidst all tM-^idi- 
dhiidea of Masons, England stiU retained tiioee tnindfiesof 
Uberty wlilch were so vniveiMdiy daff^ned Hinnigib all or. 
dera of the pedple, and fhey irequired only a proper oppor- 
tunity to manifest themaelTes. 

England, besides, still oontinned to poslbss the immense 
advantage of being one undivided state. 

' Had it beitf, like France, divided into several distlnctdo- 
minions, it would also have had several nationiA assem- 
blies. These assemWes, being convened at different times 
and places, fbr this and other reasons never ooold have 
acted in concert; and the power of wiUiholdiAg nubsidlei, 
a power so important, whoi it is that of disabling the sD* 
vereign, and binding him down to inaction, woold then 
have only been the destructive privilege of irrilatikig a 
master who would have easily found means to obtain sup- 
plies from other quarters* 

' The different parliaments or assemblies of these several 
states, having thenceforth no means of recommending fliem- 
selves to their sovereign, but Hieir forwardness in comply- 
ing with his demands, would have vied witih^ each other in 
gran tingWhatitwouldnot only havebeenfruitless,hat even 
highly dangerous, to refase. The king would not have 
failed soon to demand, as a tribute, a gift he must have 
been confident to obtain ; and the outward forms of consent 
would have been left to the people only as additional means 
of oppressing titem without danger. 

But the king of England continued, even in the time of. 
Ihe Tndors, to have but one assembly, before w^ch he 
c6uld lay his wants, and apply for relief. How gieat so- 
ever the increase of his power was, a single parliament 
alone could Aimish him wifli the means of exercising it ; 
tmd whether it was that the members of this parliament 
entertained a deep sense of their advantages, or wheflier 
private interest exerted itself in aid of patriotism, they at 
all times vindicated the right of granting, or rather reftimog, 
subsidies; and, amidst the general wreck of every dung 
they ought to have held dear, they at least clung ob- 
stinately to the plank which was destined to prove the in- 
strument of their preservation. ' 
Undor Edward the Sixth, the absurd tyrannical laws 
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dgianBt-tiigliPtf«a«oar(i]i^kitated imder Henry the Biglidi) 

w«xe abolffllied* Bat tbim yming tfadiriftaoiu pritnoe hvfk. 

ing WMO pftaied awsy, tlw blood-thinty Mary astoaiiiiai 

the wotld'wifk croflhlM, wtaieh noQaing tat the 

of a part of her aalgects oonld hare enabled her to 

cate. 

Under fheiong and briUiant leign of Etiaaheth, England 
began ta breathe anew ; and the Protaetant religion, betaig 
aeatad oMsemore on Ibe throne, brooj^t witii it aome more 
fieedewand tnleradon. 

Tlie atar-ehainber, that ^fectaal inatrmnent of the ty> 
rau&y of the two Henrys, yet oontfaDmed to eobaiat: the 
m%it&dlorka ttibnaal ef the high ooninriiMiinn waa even te- 
atftntad, and the yokeof arbitrary powOT lay atill heavy on 
the «a](|}eet. But the general affection of the poople for a 
qoees, whoie former misfortonea had created each a gaae- 
ral oonoem, the imminent dsoigenwhidi England eaeaped, 
and the e&treme glory attending that reign, leaaened tho 
aenae of muA. exertiona of authority aa-woold, in tiieae daya, 
appear ^e height of tyranny, and senred at that time to 
fagdff, aa tihey still do to excnse, a prinoesa whose great ta> 
Mnta, though not her principles of government, render her 
wurtty of being ranked among the greatest sovereigns* 

Under the sway of the Stuarts, the nation began tore- 
eo ver ftotttite tengtedtargy. JFamea the Pint, apiincerathar 
hnprndent than tyrannical, drew back the veil which had 
hithnto di^nised so many osorpationa, and made an'oa- 
tentations display of what his predecessors had been con- 
• tented to enjoy. 

He was incessantly asserting, that the authority of kings 
was not to be controlled anymore than that of Ood himaeif. 
like Him, they were opmipotent; and those privileges to 
which the people so damoroasly laid claim, as their in« 
heritanee and birth-right, w«« no more than an effect of 
the grace and toleration of his royal aneestora.* 

Those principles, hitherto only silently adopted in the 
cabinet, and in the ooartsof |astiee, had maintained tiaeir 
ground in oonsequenoe of this very obscurity. - Being 
now announced f^rom the throne, and resounded firom the 
pulpit, they spread a universal alarm. Commeroe, be- 

• See hte Declarations made in parliament in the yean I6ic 
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sides, with its attendant arts, and abore an, that ofpciat- 
ing, diffused more salatary notions thnmglioat aU. orden 
of the people : a new light began to rise upon the nation; 
and the spirit of opposition frequently displayed itaelf in 
tlijs reign, to which the English monaichs had not* for a 
long time past, been accustomed. 

But the storm whieh vas only gaUieiing ma cUmds dar- 
ing the reign of James, began to/nutter under Charles the 
First ; and the scene which oponed to view, on the acces- 
sion of that prince, presented the most formidable a^act. 

The notions of retigion, by. a singular concurrence, vmited 
with the lore of liberty : the same spirit which had made 
an attack on the established faith, now directed itaelf to po* 
litics: the royal prerogatires were brought under the aaoe 
examination as the doctrines of the church of Rome had 
been submitted to ; and as asuperstitiousreligion had panored 
vaable to support the test, so neither could an aathonty, 
pretended to be tmUmited, be expected to bear it. 

The commons, on the other, hand, were reooveiing firom 
the astonishment into which the extinction of the power 
of the nobles had at first thrown them. Taking a -view of 
Che state of the nation, and of their own, they became aen- 
^Ue of their whole strength; they determined to make use 
of it, and to repress a power which seemed, for so loag a 
time, to have levelled every barrier. Finding among tliem> 
selves men of the greatest capacity, they undertook that 
important task with method and by constitutional means ; 
and thus had. Charles to cope with a whole nation pat in 
motion and directed by an assembly of statesmen. . 

And here we must observe how different were the effects 
produced in England, by the annihilation, of the power of 
the nobility, from those which the same event had pio- 
dnoed in France. 

In France, where, in consequence of the division of ^e 
|ieople, and of the exorbitant i>ower of the nobles, the 
ipeople were accounted nothing — when the nobles Uiem- 
pelves were suppressed, the work was completed. 

In England, on the contrary, where the nobles had ever 
vindicated the rights of the people equally with their ovm 
—in England, where the people had successively acquired 
most effectual means of influencing the motions of the go- 
teniment, and, above all, were undivided^— when th^Whles 
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thenscATW w«i« cast to the gvoimd, fhe body of the people 
stood firm, and maintained tiie pabUc liberty. 

The mufortonate Chariea, however, wbm totally ignoraxit 

of the dangers which snmnmded him. Seduced by the 

example of the other sovereigns of Enrope, he was not 

aware how diflSnrent in reality his sitoatum was from theirs ; 

he hsid the impnidenoe to exert with rigour an authority 

wfai^ he had no ultimate resoaroes to s u pport; a union 

waa at last effected in the nation,andhe saw his enervated 

preiegatives dissipated with a breath.* By the famous act 

called the Petition of Bight, and a posterior act, to both 

whi^ he assented, the compulsory loans and taxes, di»- 

gnieed under the name of benev(^nce8, were declared to be 

contrary to law ; arbitrary imprisonments and the exercise 

of martial law, were abolished ; tiie oourt of high-commis- 

taan, and the star-chamber were suppressed ;t and the 

cop a t i t tt t i on, freed from the apparatns of despotic powers 

with whidft tiie Tudors had obscured it, was restored to itf 

ancien t histre. - Happy had been the people, if tiieir lead* 

eta, after having executed so noble a work, had contented 

thenwelvcs with the glory of being the benefactors of their 

ooimtry. Happy had been the king, if, obliged at last to 

submitt his submission had been sincere, and if he had be> 

come sufficiently sensible that the only resource he had left 

tfie affoctian of his sul^ects. 



a It Birht here be oUected, tbat wbea, under Charles the Vfat. the 
r^^ power wu oUlfed to nboiit to thepowerof the people, the Uar 
roMBMtii other domiiuoiM betides Eof land, viz. Scotland and Ireland, 
and therefore seemed to enjoy the same advantages as the kings of 



France, that of relnhig over a divided empire or nation. Bat, to this 
U is to he answered, tb^, at the time we mention, Ireland, scarcely d- 
Tflfied, only Increased the necessities, and consequently the depend- 
ance, «f the king; while Scotland, through the conjunction of pecnliar 
dreoasstanccs, Md thrown off her obedfanoe; and though tboae two 
states, even at present, bear no proportion to the compact body of the 
kincdoai of England, and seem nerer to haTe been aUe, by their nnion 
wits it, to pncnre totbe ktaw any dangcroos rcaowces, yet the cir- 
c amatawe a which took place in Inm at the time of the Rerolntioa, or 
sinee, aaficimtly prove that it was no nnfavoorable cirenmsiance to 
EofilUk Ubcrty, that the great crisis of the reign of Charles ttie FInt, 
and the adraace which the coostitntiMi was to make at that tiBM, choald 
precede the period at which the king of England might have been aUe 
to call ia Ike isshrance of two other Ungdoma. 

t The star-chamber differed from aU ttie other courts of law In this: 
fhe lat'T" were roTemcd only by the common law, or Immemorial cns- 
tsflUhaff aciB (mT partis meat : whereas the former often adadttod for 
lav me yo d a aw tiona of the king and council, and grounded Its iadg- 
' apoatheny The aboUHon of this tribunal, therefore, was Jastt*- 
a gnat vicawy Offer regal aathfOflty. 
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But Chiitles knew not how to rarvive the loss of a power 
he had conceiTed to be iadiayataUe: heoenldAotTeMiuale 
himself to limitations and vestraiats so inoiirioas, aeoordmg 
to his netionsy to sovereign aathontsr* His .discourse and 
conduct hetrayed his secret deiiigns; dastrasttookpossesaiaa 
of the natum; oertun ambitioas pscsons anailed ihemselTes 
of It to promote their own Tiamif- and the storm^ whidi 
seemed to have blewn over, burst fnth anew. The. otm- 
tending fanaticism of perseGiiling«eotB jmnedin the conflict 
hetween regal haugbtinesaand the ambitien of indiTidnalB; 
the tempest blew from «rerj point of the compass; the 
oenstitDtion was teat asunder; and Charies ^inhibited in 
hu fall an awfnl examine. to the univene. 

Theroyal power being thns anniliilated, the English made 
frmtless attempts tvenbstitnte a republican goTwmB^tis 
its stead. * It was a cnrions spectacle>' says Montesqnieii, 
f. to behold the rain efforts «f the ^glish to establidi among- 
.tiiemselves a democracy.' Snlgected at first to the power 
of.theipEittcipal toeden in the fang padiament, they saw 
that power expire^ only to pass withoot bonnds into tiw 
handa of a proteeton They saw it afterward paioeiled oat 
among the chiefs of different bodies of soldien ; and thus 
shiftittg without end firam one kind of snlgection to another, 
they were at length convinced, that an attempt to estsUiab 
liberty in a great nation, by making the .people meeriBre 
in the common business of government, is, of aU att^pipts, 
the most chimerical: that the authority qfaU, with-^^iicb 
men are amused,is, in reality ,no more than the authority of 
a few powerful individuals, who divide the republic among 
themselres ; and they at last rested in the bosom of the wis 
constltudon which is fit for a gpreat state and a free peq>le ; 
I mean that in which a chosen number deliberate, and a 
single hand executes, but in which, «t the same time, the 
public satisfaction is rendered, by the general, relation and 
arrangement of things^ a necessary condition of the dura- 
tion -of goremmeot. 

Charles the Second therefore was called over ; and be 
experienced on the part of the jieople that entinisiasm 9i 
affection which usually attends the return from a long aliea- 
ation. He could not, howevei*, bring himself to forgive 
them the inexpiable crime of which he looked upon them 
to have been giiiUy. He saw with the deep^t cesicecn tbst 
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fitey still entertained fheir former notions with regard to 
the nature of the royal prerogatiTe ; and, bent upon the re- 
covery of the andent powers of the crown, he only waited 
for an opportunity to break those promises which had pro- 
cured hiji restoration. 

But the very eagemeae of his measures finistrated their 
saccess. His dangerofis alliances on the continent, and 
tiie eoctravagant wars in which he involred England, join- 
ed to tlie frequent abuse he made of his authority, betrayed 
his derigns. ' The eyes of the nation were soon opened, 
and saw into his projects : when convinced, at lengtii, that 
notiiing but fixed and irresistible bounds can be an effec- 
tual check on the views and efforts of power, they resolved 
finally to take away those remnants of despotism which 
still made a part of the regal prerogative. 

The military services doe to the crown, the remains of 
the ancient feudal' tenures, had been already abolished : 
the laws against heretics were new repealed ; the statute 
for holding parliaments once at least in tiiree years was 
enacted: .the HalMta* Coiyua act, tiiat barrier of the sab- 
jecfs personal safety, was established; and such was the 
patriotism of the parliankents, that it was under a king the 
most destitute of principle that liberty received its most 
efficacious supports. 

At lengtii, on the death of Charles, b^^ a reign which 
afibrds a most exemplary lesson both to kings and people. 
James the Second, a piinee of a more rigid disposition, 
tiumgh of a less comprehensive understandingtiian his late 
brother, pursued still more openly the project which had 
already proved so fatal to lus family. He would not see 
that the great alterations which had successively been ef^ 
fected in the constitution, rendered the execution of it 
daily more and more impracticable : he imprudentiy snf- 
iSered himself to be exaq;»erated at a resistance he was in 
no condition to overcome ; and hurried away by a spirit of 
despotism and a monkish seal, he ran headlong against 
the rock which was to wreck his authority. 

He not only used in his declarations the alanning ex- 
pressions of absolute power and unlimited obedience — ^he 
not 09ly usurped to himself a right to dispense with the 
laws ; but, moreover, sought to convert that destmctire 
pretearion to the destructioo of thoserery laws which were 
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held most dear by the nation* by endeaTonriag to- abdlisb 
a reHgiQn for which they had snffeTed the greatest cala- 
mitieSj in order to establish on its mins a mpde of Caitb 
which repeated acts of the legislator* had proscribed — 
and proscribed, not because it tended to establish in £ng« 
land the doctrines of transobstantiation and purgatory, 
doctrines in themselves of no political moment, bat becaaae 
the yxUimited power of the sovereign had always been, 
made one of its principal tenets. « 

To endeavour, therefore, to revive such a religion, was 
not only a violation of the laws, but was, by one enormoiw 
yiolation, to pave the way for others of a still more alarm- 
ing nature. Hence the English, seeing that their (liberty 
was attacked, even in its first priociplesj had recourse 
to that remedy which reason and nature point out tQ the 
people, when he who ought to be the guardian of the lavs 
becomes their destroyer: they withdrew the allegiance, 
which they had sworn to James, and thought themselves 
absolved from their oath to a king who himself disregarded 
th^ oath he had made to his people. 

But instead of a revolution like .that which dethroned 
Charles the First, which was effected by a great effusion 
of blood, and threw the state into a general and terrible 
convulsion, the dethronement of James proved a inatter 
of short and easy operation* In consequence of the pro- 
gressive information of the people, and the certainty of th« 
principles which now directed the nation, the w}io1q were 
unanimous. , All the ties by which the people were bound 
to the throne were broken, as it were, by one single shock; 
and James^ who, the moment before, was a monarch sur- 
rouAded by subjects, became at once a simple individual 
in the midst of the nation. . . 

■ That which. GOAtributes, above a0, to distinguish this 
event as singular in the annals of mankind, is the mod» 
ration, I. may even say the legality, which accompanied 
it. As if to dethrone a king, who sought to set himself 
above the laws, bad been a natural consequence oC and 
provided for by, the principles of goyemment, every thing 
remained in its place; the throne was. declared vacant, and 
a new line of succession was established. 

Nor was this all; care was had to repair the brefushes 
that had been made in the constitution, as weU as to pre* 
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rent n^w ones; and advantage was taken of the ran op- 
portanity of entering into an original and express com- 
pact between king and people. 

An oatii was reqnixed of tibe new king, more precise 
tlian b«d.lMBnte9Eeal»ylii»pcedeceaB<VB; soad it was ooa* 
secxslBd as a potpetnal fenanla of sooli oaths* It wa»da> 
tenniaed» that, to irapeqift tajus withsut the consent of pas- 
Uaaient* as w^l as to keep up a standing anny in tioMref 
paaoey m*a^ eontravyto law. The powet » which the orowa 
had oonstantly claimed, of dispensing with tba laws* was 
abolished. It was enacted, that the salgect^ of whatever 
rank: or degreei bad a right to pfesent peititMnM to the 
king.* ' -Jjastifcy^ the key-stone was pnt to the arch, by tha 
final, ^stabBsbmwBt of the bber^ of 4hs pnss.t « 

The Rerolntion of lfi99 is thorefore the third grand era 
in thfe history of the oopatitution' of England » The Gveat 
Charter bad marked out the lirnks within which the royal 
antborityooght to be confined; aomoontworkawerertiiied 
in tiM reign of Edward the JPint ; b«t it was at the Roto. 
IntioB tbat thecixoamTallation was oompleted. 

Ittwaa at ttia era that dietme i^inciples of civil sooiely 
were fiaUyestahUsbed.; By the eiLpulsiott of a kins ivte 
hadiTi<dated hia^oatb, the dootrino of resistance, tfiat.nMt 
mata reeonree of an oppressed peopW was confinted bo- 
yond a donbt* By tho eadttsion grren to a family -heira- 
ditamly despotiob .it was finally determined that natifns 
ave no* the property, of. -kings. The principles of passive 
obedience, the dirine and indefeasible right of klng»^itt 
a word, tiie whole scaffolding of false and snperstitioas 
notions, by which the royal authority had till then beem 
sopportedy fell totho groond; and in the room of it were 
substitated the more solid and durable foundations of tha 
love ai order, and a sense of the necessity of civil govern- 
ment among mankind. 

o The lords and commons, prerious to tbe coronation of king VHIt 
Ham and qaeen Mary, had framed a bill which contained a decian- 
lion of tbe rlghti which they claimed in behalf of the people, and wta 
lo consequence called the Bill of Rights, This bill contained the arti- 
cle* above, as well as some others ; and, baTlng recelTed afterword 
the royal assent, becMne an act of parliament imder the title of * An 
Act declaring the Rights and Liberties of the'SubJect, and settling the 
fineceMlon or tbe Orown.'~A. i. William and Mary, sees..], cap. 9. 

t The liberty of ^ press was, properly speajdngA established only 
foar years afterward, in conseanence of the refusal which theparlla- 
Bcnt made at thaS dne to condnoe any longer the restriettons - "*' 
had before bees set upon it. 
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CHAP. IV. 

Of tbe lei(iiladTe power. 

In almost all fhe statea of Europe, the -win of the pirinee 
holds the place of law ; and custom has so confowkted tiie 
matter of right with the matter of fact, that their hrwyen 
generally represent tihe legislatiTe authority as esaentiaDy 
attached to the character of king; and the plenitude of 
his power seems to them necessarily to flow from the fery 
definition of his title. 

The English, placed in more faTOuraMe eiccnmstaaoes, 
haTO judged differently : they could not heUeve that the 
destiny of mankind ought to depend on a play of words, 
and on scholastic subtilties ; they hare, therefore, annexed 
no other idea to the word kk^, or roy, a word known also 
to tiieir laws, than that which the Latians annexed to the 
word rex, and the northern nations to cyMng, 
• In limiting, therefore, tiie power of their king, they hate 
acted more consistently with the etymology of tihe word; 
tiiey have acted also more consistently with reason, in 
not leaving the laws to the di^xisal of the person who is 
already invested with the public power of the state, that 
is, of the person who lies under the greatest and most im- 
'portant temptations to set himself above them. 

The basis of the English constitution, the cajdtal prin- 
<dple on which all others depend, is, that the legislative 
powers belong to parliament alone ; that is to say, die 
power of establishing laws, and of abrogating, changing, 
or explaining them. 

The constituent parts of paiiiament are, the king, the 
house of lords, and the house of commons. 

The house of commons, otherwise the assemMy of the 
representatives of the nation, is composed of the deputies 
of the different counties, each of which sends two ; of the 
deputies of certain towns, of which London (xncihidiog 
Westminster and Southwark) sends eight — other towns, 
two or one ; and of the dqiuties of the universities of Ox- 
fbrd and Cambridge, each of which sends two. 

Lastly, since the act of union, Scotland sends forty-five 
deputies, who, added to tiiose just mentioned, make up ^e 
.whole number five hundred and fiftyeight. Those depn* 
ties, though separately electedj do not solely reipreseot the 
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towa Of ooBAty that aenda them, as it the cam -with the 
deputiea of the United ProTinces of the Netherlaxid«, or 
of the S wise Cantons; bat, when they are once admitted, 
they rqpreeent the whole body of the nation. 

The qnalifications required for being a member of the 
hooea • of commons are, for representing a county, to be 
bona a solgect of Great Britain, and to be possessed of a 
landed ^tate of six hundred pounds a year; and of three' 
hundred, for representing a town or borough. 

The qualifications required for being an elector in a 
county are, to be possessed in that county, of a fireehoUl 
of forty ahiilings a year.* With regard to electtnrs in towns 
or boroughs, they must be freemen of them ; a word which 
now signifies certain qualifications expressed in the pax-> 
ticular charters. 

When the king has determined to assemble a parlia- 
mentf he -sends an order for that purpose to thelord«han> 
cellor, who, after receiving the same, sends a writ, under 
the. great seal of England, to the sheriff of every county, 
directing him to take the necessary steps for the election 
of members for the county, and the towns and boroughs 
contained in it. - Three days after the reception of the 
writ, the sheriff must, in his turn, send his precept to the 
magistrates of the towns and boroughs, to order them to 
make their election within eight days after the receipt of 
the precept, giving four days' notice of the same. And 
the sheriff himself must proceed to the election for the 
county, not sooner than ten days after Uie receipt of the 
writ, nor later than sixteen. 

The principal precautions, taken \>y the law, to ensure 
the freedom of elections, are, that any candidate, ^who, 
after the date of the writ, or even after the yacancy/shall 
have given entertainments to the electors of a place, or to 
any of them, in order to his being elected, shall be inca- 
pable of serving for that place in parliament ; and that if 
any person gives, or promises to give, any money, em- 
ployment, or reward, to a voter, in order to influence his 
Tote, he, as well as the voter hhnself, shall be condemned 

a This freehold mutt hare been poaaesaed by the elector one who^e 
Tear at least before the time of election, except it has dcvolred to him 
W ialwrttanoe, by marriage, by a last will, or by promodoD to an 
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to pay a fine of fire hundred ponnA, and for ever duqna- 
Hfied to TOte, and hold tmy offloe^in a «ofpevalaon'— the fa- 
cility, howeter, being reserted to ho^, of 'ptoearing in- 
demnity for their -own offence, by dfaeoYwihgrMue other 
offteder of the same kind. 

-'It baa be«n moreover established, that no lord of par- 
liament, or lord-lieatenant of a county, has any right to 
Interfere in the electhma of tnembers ; that any officer of 
the excise, cnstoms, Sec. who shidl presame-to'intenBieddlle 
In elections, by in^nencing any yoterto ^re or wilMiold 
his tote, shall forfeit one hundred pounds, and be^Uaabied 
to hold nny office. Lastly, all aoldiersqnaTtered in a plao6 
where an election is to be made, mnst more from it at least 
one day before the election, to the distance of two laOev 
or more, and retnm not till one day after^tiie election is 
linndied. 

-T^e honse of peers, or lords, is composed of the lord.«i 
spiritual, who are the archbishops of Cantttbnry, and of 
Tbrki and the twenty.fottr bishops ; and of the lordu tem- 
poral, whatever may be their respective titles, aoch as 
dvdces, taiarqnises, earls, &o; 

Lastly, the king is the third constitutive port of parlia- 
ment: it is even h^ alone who can convoke it^ and be 
alone can dissolve or prorogue it. The effbct of a disso- 
lution is, that from that moment the parliament completely 
ceases to exist; the commission, given to the members by 
their constituents, is at an «iid; and whenever a new 
meeting of parliament shall happen, they nrast be elected 
anew. A prorogation is an a^oumment to a term appoint- 
ed by the king; till which the existence of parliament 15 
ahni^y interrupted, and the function of the deputies sus- 
pended.. 

' When the parliament meets, whether it be by virtue of 
new summons, or whether being composed of members 
formerly elected, it meets again at the expiration of the 
term for which it had'been prorogued, the king either goes 
to it in person, invested with theifuignia of his dignity, or 
appoints proper persons to represent him on that occasion, 
^nd opens tiie ses8ion,by laying before the parliament the 
state of the public affairs, and inviting it to take them into 
consideration. This' presence of the king, either real or J 
represented, is absolutely requisite at the first meeting; 
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it is that wbich gives life to the legidatiTe bodiesj and puts 
nisiii ia EctioUt 

The king, haying ooncluded his declaxation, withdraws. 
The pnUament, which is then legally intrusted Ifritfi- the 
care of the national concerns, enters upon its ftinctions> 
and continues to exist till it is prorogued or dissolved. The 
house of commons, and that ttf peers, assemble sepantt^l^^ 
tin latter, under the preridence of the lord-chancellor ; tht 
fbntaer, undet that of the speaker; and both separately 
adjonm to such days as they respectively Hdsit proper to 
appoint. 

As each of the two houses has a negative on the propo- 
sitions made by the other, and there is, gonsequentiy, no 
danger nt their encroadilng, vn each other's rights, or <m 
tho66 of the king, who has likewise his negative upon them 
hotii, any q^uestion judged by them conducive to the pnlAic 
^goodf'withdut exception, may be made the sulgect of their 
j 'es|i<iec Ci fe deliberations. Sudi are, for instance, new II- 
inttaEtions,or extensions to be given to the authority of the 
king; the establishing of new laws, or making changes in 
thoee idready in being. Lastly,the different kinds of ptAHc 
provisions, or establishments — the various abuses of ad- 
ministraition, and their remedies— become, in every session, 
the oliieets of the attention of parliament. 

Here, however, an important observation must be made. 
All bills for granting money must have their beginning in 
the house of commons: the lords cannot take this object 
into their consideration but in consequence of a bill pre- 
sented to them by the latter; and the commons have at 
all times been so anxiously tenacious of this privilege, thsft 
they have never suffered thejords even to make any change 
in the money-bills which they have sent to them ; the lords 
are expected simply and solely either to accept Or reject 
them. 

This excepted, every member, in eadi house, may pro- 
pose whatever question he thinks proper. If, after b^ng 
considered, the matter is found to desore attention, the 
persmi who made the proposition, usually with some others 
adjoined to him, is desired to set it down in viniting. If, 
after mere complete discussions of the subject, the propo- 
sitkm is carried in the afliimative, it is sent to the- other 
honsei that they may, in liMir tun, take it into consider- 
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ation. If the otlaer hoose r^ect the hill» it xemaiiui • wifb-i 
oat any effect : if they agree to it, nothing remains want*, 
isg to its complete establishment but the royal aasent. 

When there is no business that requires immediate dis- 
patch, the king usually waits till the end of the suasion, 
or at least till a certain number of bills are ready for him, 
before he declares his royal pleasure. When the time is 
come, the king goes to parliament in the same state -with 
which he opened it ; and while he is seated on the throne, | 
a clerk, who has a list of the bills, gives, or refuses, as he 
reads, the royal assent. 

When the royal assent is g^ven to a public biU, the derk 
says, le roy le veut. If the bUl be a private bill, he says, 
Boitfait comme il eat desirS. If the bill has subsidies for 
its olgect, he says, le roy remercie ae» loyaux sujets, ac" | 
cepte.leur benSvolencetetcuusi le veut, — Lasdy.if the king 
does not think proper to assent to the bill, the clerk says, , 
le roy a^avUera, which is a mild way of giving a refiisaL 

It is, howerer, pretty singular, that the king of England 
should make use of the French language to declare his in- 
tentions to his parliament. This custom was introduced 
at the Conquest,* and has been continued, like other noat- 
ten of form, which sometimes subsist for ages after the 
real substance of things has been altered : and judge^BladL- 
stone expresses h^pself on this subject in the foUowing 
words : ' A badge, it must be owned (now the only one 
remaining), of conquest ; and which one would wish to see 
fall into total oblivion, unless it be reserved as a aolemn 
memento to remind us that our liberties are mo^tal« haying 
once been destroyed by a foreign force.' 

When the king has declared his different intentions, he 
prorogues the parliament.-^those bills which he has re- 
jected remain without force ; those to which he has as- 
sented become the expression of the will of tiie hig^hest 
power acknowledged in England: they have the same 
binding force as the ^its enr$gi»tr$s have in France, and 
as the popidiacita had in ancient liome : in a word, they 

• William the Conqueror added to the other chan^efl he introduced, 
the abolition of the English lanf uage in all poblic as well as jadldai 
transactions, and sabsiitoted for it the French that was spoken in his 
time ; hence the number of old French words that are met with la the 

ale of the English laws. It was only ander Edward 111. that the Eai- 
I iangasffe begaa to be re-establisbed in the coorti of ioaUce* 
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LM IawbI — AoA though eadi of the oonstitnent parte of 
lie parliament mi^ht, at-ftrat, have prerented the ezis- 
senoe of 'diooe laws, the united iHll of all Oree is now 
toTepeei thcni. 



CHAP. V. 
Of the exAcnthre power* 
Whbn Hie parliament is prorogoed, or diMolyed, it ceases 
to exist; hut ite lawsstOlvontinaetobein force; tlTeking 
remaina charged wiUi liie execation of them, and is sup- 
plied witii the neeessary power for that purpose. 

It is, liowerer, to be observed, that-Uiongh, In his political 
capacity of one of the constituent parte of the parliament 
fthat is« with regard to the share allotted to him in the le- 
pslatiTe antiiflrity), tiie king is nndoabtedly soTsreign, and 
>iilymoeds allege his will when he gires or refuses his as- 
sent to ihib UDa presented to lum; yet, in the ezerdse of 
bis powers of goremment, he is no more than a magistrate ; 
and die laws, whedier those that existed before him, or 
Oiose to which, by his assent, he has giren being, must di. 
rect his ccndnct, and bind him equally with his solgecte. 

I. The first prerogative <rf the king, in his capacity of 
■opreme mapstrate, has for ite olgect tike administtation 
of justioe. 

l*. He is the source of all judicial power in tiie state; 
he is 0ie chief of all the courte of law, and the judges are 
only his sohstitates; every thing is transacted in his name; 
the judgmente must be with his seal, and are executed by 
his oflHsers* 

y>. By a fiction of tiie law, he is looked upon as the uni- 
Teraal proprietor of the kingdom: he Is in consequence 
^^ftwnfHt directiy concerued in all offences; and, for that 
reason, prosecutions are to be carried on hi his name in 
tiie Goorte of law. 

3a. He can pardon offences, tiiat is, remit tiie punish- 
neiit that hn been awarded in conse q uence of his prose- 



II. Ihe second prerogative of the king is, to be theybiMu 
tai* ^TAsMOttr, that is, the distribator of titles and digni. 
■ties : lie cn^tos tiie peers of tiie realm, as well as bestows 
the diftn&t degrees of inferioir nobility. He moieover 

O 
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diapMM of the diflneat oftc«b«itb«P in Hm Oipialii 9C Un 

MrdMiwhflM. 

- III. Th«kinsiatbeinpei&DtMid«mtaC9WMMV0es h»hB 

the prerogatiye of regulating wti^t^ Wl4 VHMWi 1» 

alone can coin money, and give a currency to foreign cain 

lY . He is the niprema h^ qf t^e church. In this ca 
padty he appoints the bishops, and the two archlMshop« 
and he alone can eoDTene tiie aMWiably of the clei^ 
This asBJBmUy is fccm^, m BnglMid* oo th« »«4|1 of tlu 
jjuHamfnt; the bishops form tiae upper hflpraea dflvuti« 
liam the dio^esses, an^kfoaa th» Mvoiil eh^pitera,ffHpm the 
lower house: the assent cftfa^ l|ipg is UlMwriai mefimw ] 
in tba Tfilidity of tlMir aoli.ov OM<m»; «nd tM Ismg cas 
prangne or dissolve tfa^ aonMfi9l6pA. 

V« He is, in sight oif hia orav«» the mmmUmiB^ of d 
sea Qv faetA foroes wh«ftiirier; be tlome cftR Wi9.tmv» 
equip fleets, build fortveMei»«Dd fill aU the posts i» thiem< 

y I. He is, with regfo:^ te fepetgi^ iMtitR^ th« fffprefes- 
tative Mpid the depositary of all the. poi««r f4^ e9tt(N^v4 
mi^ieetyof thenatson: hesendsiaB^fegtiyeB w>>|itw>d<)Pi 
he ceatR^ aHiascee; and hM the puffKigMiw «f deplv^ 
ing w«r, and of ma]^g peace, on whale^er e md itigps b4 
alius s pveper* 

; YII. In iaoMtv^kat sefmste «anryao.miiiiy9Qveietoti>4 
height, is, its being a fundamental maxim, that t||« i^jng 
CAM DO vo WBove 2 whieh dooe not aig^tfys however, 
that the king baa a^itho power ef doing itf« gi^^i^it ww 
pretended by oeitaia pevaona in fMnne? t«M«. that ev«rs 
HUng he did waaiawfta^ bat ooly ^mM he ift •b9ve t^ 
reach of all courts of law whatever, and tibat hiinmonif 
' and invfoUble* 

CHAP. \l 

The boundaries wbich the comtituUon has lallp lbs i 

royal pEerQ|Wt^«> 



IM reading the im^gniBr f n m e r a gw ^ tfa»p>wtp iwi 
which the laws of England have intrusted the king, waMM 
atu; loss to reconcile them wiA the idea ei a PMAfocolK 
whiidi, we are teld, is limited. Bvahiarn«lQnlyi|iiilM 
in hin«wlf all the branslMaof I3ieexe«uti«e powev; beM 
only dfepesi% witbent eontnlf of .the irlwilpwiliteo p9i|i 
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lavilMlf; linoe he cab op, and ^unOmm, at ki» wffl 
«ha legidirtt^ bodfiH; We find Um, tlienfare,at flrec 
aight, inTested with aU tiie yrtrogativea that ever weve 
daittadbytibtfjAoitalwofaiteiaoiiarcfae; and we an at a 
loas tv ted that Ubeity which tiie Bnel&dk wem so oenfi. 



Bat the nna eee a tativea oT the people still haye— and 
that ie aayhig eBoagfar->they etffl have in their hands, now 
ihat«iecanacita«ien is faDy escddished, the same power 
InlveaponwUeh enabled their anoeshm to estalilirii it. 
it is atS frem tiieir Bbendity alone that the king can Ob- 
taia enlw i diee; and m these days, when every thing y 
rated by p eramiar y estinatio^-^when gvild is become Hm 
granr iiuivuig spring of aflhvs, it may be saMy affinned, 
thaifc h* who depends on the wiD of other men, with >e- 
saed to so in^ortantan aHide, is (whatsfrer his power 
may be in other respects) in a state of teal dependence. 

Thbiii the ease of the king of England. Hehas,in 
that capnoity,and wUhsat the gmnt of his people, scarcely 
anyneveime. ▲ Ibw henditary dnties «m tiie expertadoa 
ef wool, which (Mnce Ae eelablishment of manoftctines) 
«re heeo m c tadtly extingoisfaed; a branch of the ezdse, 
vdOdi, nnder <3hailes the Second, was annexed to the 
cnem as an IndenmiAeation ibr the numwy servi^Ms it 
g$cm np, and which, nader George die Second, was fixed 
at senrenthonsand pounds; adntyef two afaOlingson every 
ton of wine hnpcrted; the wrecks of ships of which th» 
•waem seawinr nnknown ; whdes and stuxgeens thrown 
on die coast; swasw swhnmtng on pabBo rlrevs; and a 
few other /endal relics, now compose the whole appvp- 
prbited zerenoe of the king, and «jr« aU that remain of 
the ancient iiriieritance of the crown. 

The king of Bngilaad« therefore, has the prerogatire of 
ooBunanding atmies, and cfoipping fieels; bnt witikout 
^ Concurrence of his parhameut he cannot maintain 
thtmu Hecaa bestow pHaoes and employmenls; bat witib* 
tnt his pazHam^t he cannot pay the salaries attending on, 
Qiiem. 'fie can declare war; biit without his parliament 
it is impossible for him to carry it on. In a word, the 
nyal prerogative, destitute as it is of the power of impos- 
iag taxes, is like a vast body, which cannot of itielf ao- 
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cgmplifh iti notions: or, if yon plawe, it U Uke a ship 
omnpletely ecpiipped, bat firom which the parliament ean 
at pleaaore draw off the water, and leare it agnmnd — and 
also aet it afloat agaia^ by granting aidnidiea. 
. And indeed we see, that, since the eataUiahnwnt of tiiia 
right of the representatiLyes of the people, to grant «r xe- 
fuse sabsidies to the crown, their other privileges havn 
beencontinttBUyinereasiag. Thon^ these lepreaentatiTBS 
were not, in the beginning, admitted into parliament but 
upon the most disadvantageoos terms, yet they soon fonnd 
means, by jt^ing petitions to their money-bills, to h^ve a 
share in framing those laws by which tfiey were in latnre 
to be goToned; and this meUiod of proceediim;, whioli at 
ftrst was only txderated by tiie king, they afterward eon. 
yerted into an express right ; by declaring, nnder Henry 
the Fourth, tliat they woold not, thenceforward, coma to 
any resolutions with regard to subiddies, before the king 
had giren a precise answer to their petitions* 

In sabseqnent time« we see the commonfl constancy 
soooeisfol, bytlieir exertions of the same privilege, in 
their endeayoois to lop off the despotic powers which still 
made a part of the regal prerogative. Whenever nbnaea 
of power had taken place, which Uiey were seriooaly de* 
tennined to correct, they made grievaHee* and svppUet 
(to ose the expression of sir Thomas Wentworth) go htmi 
in hand together, which always produced Uie redreaa of 
tliem. And, in general, when a bill, in consequence of its 
being judged by the cominons essential to tin pohlie v«U- 
fture, has been joined by tiiem to a money-bill, it has a^ 
dom failed to jmws tn that agreeable compamt.* 

a In mentloiiiDir the forcible ue which the oominont hare at tinni 
■ttde of their power of mnttDi^ snbildieB, by Jolnlof proirMone of » 
different nature to bills Uiat had nranls for mdr olgect, I nmkf BMaa 
to riiew the great efficiency of mat power, which was the Mtneet of 
thU chapter, without pretoiding to aa; any thing as to the propriety 
of the neasore. The house of lords nave erca found It ' 



(which conflrms what is said here) to form, as it were, a confedcracj 
aoMng thenselTeB, for the cecurt^ of their legttlatlye mudiorit*, 
against the anbowided use which tlie commons oioght make of liidr 

Kwer of taxation ; and it has been made a standfiig order of their 
us^ to reject any biU whatioeTer to which a money-UU has beei^ 
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CHAP. VIL 
The same aii^ect conlifliied. 

But thk force of the prerogatiyeof the commons, and^a 
facility with which it may be exerted^ howerer neoeiBary 
for the first estaUidhment of the constitatioD, mig^t prore 
too ooneiderable at preaent, when it is requisite only to 
sqqport it. There might be the danger, that, if the parli»> 
ment shovld erer exert their privilege to ita foil extent, 
the prince, reduced to despair, might resort to fatal ex- 
tremities; or, that the constitution, which subsists only by 
Tirtna of its equilibrium, might in the end be subverted* 

Ijadeed, this is a case which the prudence ef parliament 
has foreseen. They have, in this respect, imposed laws 
upon tiiemselves; and withoi|t touching the prerogatiTB 
itself, they hare moderated the exercise of it. A custom 
has for a long time prevailed, at the beginning of every 
reign, and in the kind of overflowing of affection which 
takes place between a king and his first parliament, to 
grant the king a revenue for his life: a provision which, 
with respect to the great exertions of his power, does not 
abridge the influence of the commons, but yet puts him in 
a condition to suppbrt the dignity of the crown, and af- 
fords him, who is the first magistrate in the nation, &at 
iadependnice which the laws ensure also to those magi- 
strates who are particularly intrusted with the administrU' 
tion of justice.* 

This conduct of the parliam^t provides an admirable 
remedy for the acddoital disorders of the state. For 
tiumi^, by this wise distribution of the powers of govern- 
ment, great usurpations are become, in a manner, imprac- 
ticable, nevertheless, it is impossible but that, in conse- 
quence of the continual (though silent) efforts of the exe- 
cutave pfvwer, to extend itself, abuses will at length slide 

• The twelve Jiidffei«— Their mmmhrioes, which la former tiSBCS 
were oftoi ^^en them dnrant bene placUo, now mast alwaji ' be 
made qmamOiu f bene fetttrimt. and thdr nlarieA aioertsliied ; hat 
apon an addrew of hoth homes, U may be lawful to resMve tbeafe' 
UU, 18. Will. III. e. 3. Id the firat year of tiie reign of George Iff* 
it was moreover eoaeted, that the commiasion of the Judges khoaid 
oonttBue in force, DotwithstamUng the demise of the king ; which has 
prerented their being dependant, with regard to their conUni^rtlon la 
eilee, o« thshalr-spparenu 
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in. But here tbe powers, wuely kept in reserre 1yy\he 
parliament, affbrd the means of remedying them. At ^e 
end of each reign, the civil ]ist,«nd consequently thatlund 
of independence which it procnred, are^at an end* The 
snccessor finds a throne, a soeptrOj and a crown ; Imt he 
Ands neither power nor eyen dignity : ahd before a real 
nosseasiou of all these things be given him, the parliament 
have it in their power to take a thorough reTiew of the 
state, as well as correct the several abases that may hxve 
brept in daring the preceding reign: and thns the oonsti- 
ttrtion may be bronght back to its first principles. 

England, therefore, by this means, enjoys one very great 
advantage— one, that all free states have soo^t to pro- 
cure for themselves; I mean that of a periodical reforma- 
tion . But the expedients which legislators have contrived 
for this purpose in other countries, have always, ^xrhen 
attempted to be carried into practice, been found to he 

E'oductive of very disadvantageous consequences. Those 
ws which were made in Rome, to restore that equality 
, Icrhich is the essence of a democratical government; "were 
always found impracticable ; the attempt alone endanger- 
ed the overthrow of the republic ; and the expedient 'which 
the Florentines called ripigliar il stato, proved nowise 
happier in its consequences. This was because all those 
difibrent remedies were destroyed beforehand, by the very 
evils they were meant to cure ; and the greater the abuses 
were, the more impossible it was to correct them. 

But tiie means of reformation which the parliament of 
England has taken care to reserve to itself, is the more 
effectual, as it goes less directiy to its end. It does not 
oppose the usurpations! of prerogative, as it were, in front: 
it does not encounter it in the middle of its career, and in 
the fullest flight of its exertion: but it goes in. search of 
it to its source, and to the principle of its action. It does 
hot endeavour forcibly to overthrow it; it only enerrates 
its springs. 

What increases still more the milduetis of the epetation 
is, that it is only to be applied to the wnurpatioas titem- 
JMlves, and passes by what would be fhr more formidahie 
to encounter, the obstinacy and pride of the usoipen. 

Everything is transacted with a new sovereign, who, 
ti]ltlien«1ias had no diare in pablip «|r«h«>««d ha« t^en 



' Olf fiKeiAND. 69 

aft step ^vldtti He Hxtj waeiti'n bnuelf boimd im honour 
tb ouppoH. Ita teci tii«y do mift wratt from bim what the 
good of the state reqniree he (riMttld f^^e op; he hiaieeif 
maheoliie ncrifioe. 

The truth of all these obaeryatiniis is remarkably con- 
firmod hy the OTents '^at followed the reign of the two 
last Henrys. Erery TMdrriet fhftt protected the people 
a^AitlKt ibe t&ddrildtfB of power had been braben tiuroni^ 
The paicHmiuM, In thefif tenor* had erm eaaoted« liiet 
proclamations, ^lat is, the wiU of the ling, siioald hfere 
the force of te^M \* the eoiittitiilloa eeened reeUy nndime. 
Yet, on «he fttsCt^n^ortoiiity aibrded by a new reignt li« 
berty Mgeh agilii to make Its appeiranoe.t And when 
the AaftlDn, et leAgth recovered from its long sopineness) 
had, at flie e e temlu A of Ckatlee the Fitst, another o^por- 
tonity 01' d dhaiige ef iovevelgn» that enonnoos mass of 
abnseSyWhidi had been aeemnnlating^ or gaining strength, 
dnring ftve Modesdve reigns, was removed, and the an- 
cient lawti were iesiQied« 

To wlidch add, that this second reformation, whidi wes 
BO cxtenelye in its eflb<^ end might be called A new cre- 
ation of the eeostltiitinn, was aocomplislied witlioat pro- 
daeMg liM leist eonvoLdon. Charles the First, in the 
same nAanner as Edward the Sixth (or his undo, the le- 
gentydnke of Semeraet) had dene in Ihrmor timee« assenisd 
to evevy- regnlation that was passed; end whatever relnc- 
tanoe ke might at ifarst manifest, yet tlie act called Me 
PtHH&n qf Hfght (es well as the UU which Afterward 
cemploted tlie woik) loceired the loyal senotion witlumt 
Uodaehed. 

It Is tme, great misfortunes foUoWed: but they wete 
dm eflbeis of paftieitlar eircamstancee. Tlie natme and 
exteiU of regal aatbority not having been accurately de^ 
lined during the time which preceded the reigns of the 
ThJonSf the exorbitant power of the prlhces of that house 
had gmdoally introdnoed poKtkol prejudices of oven an 
e!tt*dTa|(Ant kind : these prejudices, having had a hundred 
•adftfty ^eam to take root, could not be shatken olFbnt by 



• Stat, si Hen. VIII. dnp. i; 
f The tans* eoaecrnlog trsMon, pMMd voaer Henry the ViffiMi, 



«Meh Jvdfe naekttoine calli ' u unaxinff lianp of wUd and new- 
<fetteM tfenem,' wcra, tofBter irith tl 
pSed la the beglBniBc eTIdvaid VI, 
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a kind of gtoeral tiimviilrioii; fhe 



the actum, and was carried to exMMliy the religioiiaqiuu' 
rels that aroae at that tuna. 

CHAP. VIII. 

New rettrictiont. 
The oomnuuia, howerer, hare not entirdy relied on the 



adtantagea of Uie great prerogatiTe widi which the ooosti- 
tation baa intruated them. 

Though this prerogatitia ia, in a manner, out of danger 
of an immediate attack, they haye neTortheleaa ahewn at 
all timaa the greateat jealonay on ita aocoont. They ncTcr 
anfTer, as we have obsenred before, a money4nU to begin 
any where bat wiUi themaelyes; and any alteration tiiat 
may be made in it, in the other hoaae, ia aure to be re- 
jected* If the commona had not moat atricfly reaerred to 
themaelTea the exe r ciae of a prerogatlTe, on which their 
very eziatence dependa, the whole might at length have 
alidden into that other body, which diey mic^t hare anf- 
fared to ahare in it equally with them. If any other pcr< 
aona, beaidea the repreaentatiTea of Uie people, had a right 
to make an offer of the produce of the labour of the people, 
the executive power would aoon hare forgotten diatit 
only eziata for the adrantage of tite public* 

• As the crown ha* the nndlspnted prerogatfre of ■Mcintliig to, an! 
dtiaentlng from, what bilk it tmnki jproper, as well as of conTeaiof , 
proroauiog, and dissoMn^ the parliament whenerer it pleases, the 
latter hare no assarance or having a regard paid to Oieir bills, or eveR 
of being allowed to assemble, bat what may resolt from the need the 
crown stands in of their assistance : thvdanger in that reqpect is erca 
greater for the commons than for the lords, who eajoy a dignity which 
le heredltanr, as well as inherent to tbdr persons, and form a perma- 
nent body in the states whereas the commons completely vanisli, 
whenever a dissolution takes place : there is therefore no exaggera- 
tion In what has been said above, that their very being dqiemfi on 
ilieir power of granting sabsidies to the crown. 
■ Moved by these condderations, and, no doabt, by a sense of tlieir 
da^r towards their coustitQents, to whom this right of tazatioa orki- 
aal9 belongs, tbe house of commons have at all times been very ca^ 
lul lest precedents should be established which might, in the mostdi*' 
taut maoper, tend to weaken that right. Hence the warmth, I mig U 
kay the resentment, with which they have alwajrt rc;)ected ev^Qn 
amendments proposed by the lords in their money-bills. The lonb, 
however, have not ^ven up their pretension to make soch/amend- 
nwats; aad it is otof by the vigilanse and constant predcierninatioa 
of the commons to it^ect all alteration whatever nmoe In tiielr monc»* 
bills, without even examining them, that this pretenrion of the kra 
» reduced to be a aielcH, aad ooly dMroMiit, onUib* 
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Bciidtt, Hioagli ftdA prerogative kas of ItMlf, 'We nifty 
nj, am teredetQile eAdeney , the psrliement bas neglected 
notfamg tlut nay iaoreaM it, er atleait the ftuality of iti 
eateraiM ; aad thooj^ they hsre allowed the general jn* 
rog a tifoe of liie ■oveielgn torauain andbpated, tiiey bare; 
IB aavfcal ca a oa, endeaTOnredto reeteaiit the um he might 
make of than, by entering with him into direra espresa 
and aoleBHi oonTetttioiia for (hat pnrpoae.* 

Thaa the king is indisputably inreated with the ext3nAf4 
right of maemliltng parlianaeBts: yet be moat aMenible 
one, atleaat omoe in tiiree years; and ttds obligafSon mi 
the king* wUch waa intlaled upon by the peo|de in very 
early timea, baa bewi tince confirmed by an act paiaed m 
the aixttenth year of tbe reign of Cfaarleathe Second. 

Moreover, aa die most fatal cense^fienoea might enane, 
a lawa, whidi mi^tmoit materially affect pdblic liberty, 
ooold be enacted in parliaments abruptly and imperfectly 
smmnoo^ it baa been establislied, that the write for as- 
sembling a pariiaBsent mmat be issued forty days at least 
before t^ llfMt meetfaig of it. Upon the same principle it 
baa alao been enacted, that die king cannot abridge the 
term be has once fixed for a prorogation, except in the twd 
fiiDowiag cases, rig, of a rebklion, or of imminent dangor 
of a foreign inyaskm : in both which oaseaafourteen.da^' 
notiea most be given.f 

jigate, the king fe the head of the cbneb ; bnt he oan 
Aflltfcer alter the establifthed reHgiott, nor caff indlridBals 
ta as neoovntfSorfhdrrdigioas opinions.} Hecannoteven 
y i uft a a the rellgioB whidi die l^pstatnre has particnlarly 
fsrliddcn ; and the prince who should profess it ia declared 
incapable of inheritinff,peMe»tmg, or etig&ffing the erown af 

Iba king ^ the ficK magiatrate; bat be can make ao 
dianga in theBAaxiaaaandferravoonaeer«tedbylaworcus- 



« |«m weii to bind ssch powcis In a ftalc ai have no aaperior 
■oworb* wbichthey may be legwiy coinpdled to tlie aeeatton of the« 
(tor ta&Dca. the awrny as caraaatgtaMed ki Eofhuxl), are Bothtng 
SeSMMP»»<«^oa»Sal^ or fwtlsi> Madswkh the bedyof tba 
people. 

♦ flttt. aa Gear. II.'Cla. «. 

I The ii^iiwtiriii. riT tmmt^tkg of Ike slergy, o( wfakb the kkyis 
tke bead, can only rernlate such affairs as are merely eccleaiasosui 
«w oMaot laMhthe lMva,eaiaaM, anA alaattM, ef the ktagdva. 
iS.iaiicB.VUI.c. ia._ ' 

4 iWiU.aiKlM.aliil.s.c2. 
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torn* He canoot even infloencef in any caM wliattw, the 
dedaion of cauBW between 8iily|ect «nd mlgeet ; and James 
the First, aaeietbg at the trial of a cause, was reminded by 
the jndge, that he could delirer no opinion.* Lastly, 
though crimes are prosecated in his name^he cannot refiue 
to lend it to any particular persons who have complaints 

to prefer* 

The Ung has the privil^e of coining money; but he can< 
not alter the standard* 

The king has the power of pardoning oiTendeni ; bat he 
cannot exempt them from maldng a Gompensati<m to the 
parties injured. It is eren established by law, that, in case 
i4 murder^ the widow, or next heir, shall hare a ri^^ht to 
prosecute U&e nrarderer ; and the king's pardon, whether it 
preceded the sentence passed in consequence of such prose- 
cation, or whether it be granted after it, cannot haTo any 
effectt 

The king has the military power; but still, with leepect 
to this, he is not abadute. It is true, in regard to the see* 
forces, as there is in them tiiis very great advantage, tiiat 
they cannot be turned against the liberty of the nation, at 
the same time that they are the surest bulwark of the island, 
the king may keep them as he thinks proper : and in this 
respect he lies only under the general restraint of applying 
to parliament for obtaining the means of doing it. Bat in 
f^;ard to landrliaroes, as they may become an immediate 
weapon In the hands of power, for throwing dowii all the 
barriersof public liberty, the king cannot raise them witibout 
the couentof parliament. The guards of Charles the Second 
were declared anti^eonstitutional ; and James's army was 
one of the causes of his being dethroned.) 

In these times, however, when it is become a cnstoin 

e These prindples have ifaice been made an ezpnis article of as 
act of parHament ; tke Mme which aboUshed ihe itar-chanbeir. ' Be 
It likewise declared and enacted, by the authority of this present par- 
lianent, that neither his majesty nor his pvivy^council hare or onclit 
to have, any Jurisdiction, power, or aotbonty. to examine or draw bto 

Sstion» determhie, or dispose of, tlie lands, tenements, goods, or 
ttels, of any of ne sutyects of this Idafdom.' Stat. IS. <£• l. cap. 
10. fio. 

f The mediod of proaecntlon mentioned here is ca| led aa mppeat; 
It noat be sued wlt&in s year and a day after the c ommisslooof Ae 



i A nev sanctioa was giren to die above restriction la the sixth ar- 
ticie of the Bill of Righu : * A standing aimy, wllhoat the cooacatof 
^ jfNifliamefit, is against law.* 
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vHih prtuflM to \eep thobe nvmerofos aimies, vluch lerH 
as a ipretezt aad means of in>ymMing flie people, • ctato 
that woald malataixi its independence is o1itiged,in a great 
mea«are» to do the same. The pazliament has theirelbM 
fhoo^t ipKoper to establish a standing body of troops 
(amoonling to abont tiiirty thonaand aien), oi whidi the 
king has the oommand. 

But ttis anny is only establish^ for one year; at fhe 
end of that term it is (imless re-established) to be iftofaetB 
disbanded; and as liiie^estion, which then Ues before par- 
liament, is not whether the army sAofl he ditaoloed, bat 
wheOier it shaD \i»atabliMhed anew, as if it had nerer ex* 
iited, anyone of die three branches of the legialatiire may* 
by its dissent, hinder its oontinnanoe. 

Beaides, the fimds for the payment <rf diese troops are 
to be paid by taxes that are not established for more than 
one year:* and it becomes likewise necessary, at the end 
of this term, again to establish thenut In a word, this in- 
Btnunent of defence, whidi the circomstances of modem 
times have caused to bejndged necessary, being capable, on 
the other hand, of being applied to the most dangeroos pox- 
posea, has been joined to the state by only a slender thread, 
the knot of ^di&eh may be slipped, on the first appearance 

ofdanger4 

But these laws, which limit the king's authority, wonld 
not» of tbemseires, hare been sufficient. As they are, alter 
• Tbe land-tax and mall-tax. 



f It b alto aeccMary tint the parUament, when It renewi tbe act 
against mutfaijr, dioaM aodhorixe the different cottitt-martial to panbh 
imlitanr olfeDCM and dewrtion. It cao therefore refoie the Ung eren 
tbe nucMBrj power of military dlMipUne. 

I To these lavs, or rather conventions, between king and people, I 
will add the oath which tbe king takes at bis coronation ; a compact 
which, tr tt cannot have the same predsloD as the laws abo ve-nientioned> 
yet, in a vanner. comprebendi tnem all, and has the farther advantage 
orbeiar declared with more solemnity. 

The ar^kUgkop or Uthop tkaU ««y, ' Will you solemnW promise 
kad ewear to gorem die people of this kingd<Ha of England, and the 
donlnioDS thereto belonging, according to tlie statntes of paritaunent 
ag wi is d onyand the lawa and customs of the same V Theklmforgme** 
skall taw, * I wriemnly promise so to do.* 

ArckOtktp or bUkv * Will yon, to your power,caase lawand lat- 
tice, ia mercy, io be execatedin all your Judgments I' Kmg or guetnt 
'I wilL* 

AreiMtkoportishop. 'Will yon, to the utmost of Toornowavsiaiii- 
tsln tbe laws of God, uetrae prof eadon of the gospel, and tbe noteal* 
ant reformed religion established by tbe law 1 And will yoa preserve 
into the Uiliopa and clergy of this realm, and to thecburcbai comnrit* 
ted to their charge* all such rights and privileges as by law do or thsll 
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an, only' inteOeGtaal baixien, wMch tHe king mlflj^t not 
at bU times re«pect; as the chedL which tha eoumoBH 
hare on Us prooeedfaigi» by a rafoaal of milMldie*, aflfeeCs 
too much the whole state to be exerted on every prfrCicalar 
abuse of his power; and, lastly, as even this check might 
in some degree be eluded, either by breaking the protnises 
which have procured subsidies, or by applying fhem to uses 
diffefent from those for which they were appdnted ; the 
oonstitation has, besides, supplied the commons wilii the 
means of immediate opposition to the miscondnct of gOTom* 
ment, by giying them a right to impeach the ministers. 

It is tme, the king faimsdlf cannot be amdgned before 
jadges ; because, if there were any that could pass sentence 
upon him, it would be they, and not he, who moat finally 
possess the executive power: bat, on the other hand, the 
king cannot act without ministers : it is therefore those 
ministers— that is, those indispensable instruments-^whom 
they attack. 

if, for example, the pnblick money has been employed 
in a manner contrary to tiie declared intention of those 
who granted it, an impeachment may be brought against 
tfiose who had the managem^it df it. If any abuse of 
power is committed, or in general anything done centraxy 
to the public weal, they prosecute those who hare been 
either the instruments or the advisers of the measure.* 
-. But who shall be the judges to decide in such a cause 1 
What tribtmal will flatter itself that it can give an iix^par- 
tial dedsion, when it shall see, appearing at its has, tilie 
government itself as the accused, and the representatives 
of the people as tlie accusers? 

It is before the house of peers that the law has diractid 
the commons to carry their accusation ; that is,befQX« jjudgea, 
whose dignity, on the one hand, renders fliem ini&epen- 
dent, and who, on the other, have a great honour to support 

•pperlaln unto them, or any of them !* King or ^«eN, ' All ttiia I pri»- 
mlsc to do.' 

* Afier this, ihe hhug ot 9««ei», tfifing his or her hand %n»on Mt 
hoiy Goopdtf thalt tay. * The thlDn which I h«T« 1iei« before VNh 
■ii$ed I will perfonn and keep: So nelp me,^od!' and tk«n slktM 
M»$ the kooh, 

*^ • It was upon then prlndplet.that the eiHninoM, In the begiiinfiHf 
eftbe eighteenth century. Impeached the earl of Oiford, who tuA wt 
tlsed the treaty of partmon, and the lord cbaneeUor Somen, irira ha4 
Sflzed the grrak Mai lo it* 
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in' tkat atrM iqnislliMi, where they hare all the n&tHm for 
■pect&tiRrs of their eondvct* 

When the impeachment is brought to the latda, they eom* 
menly eedertfaepeitoaaocaMdtobefanpxIaoned. On the 
day appointed,^ depatfeeof the house <rf ooaoiMnUfWMl 
Che penmi fanpeadied, make tiieir appearances the te- 
peaebawnt la read in his |>reeenoe ; ooonsel are idhniFed 
him, aa well as time to prepare for his defence; and at tike 
expteation of this term, the trial goes on from day to day, 
with open doon, and every thing is oomatanieated in print 
to tlM public. 

But whatever jidrantafe tiie law grants to die person 
impeadied iov his jiistificatioa,it is ftom the intrmsic merits 
of his conduct that he must draw his arguments and prooft. 
it woidd lie of no sertioe to Kim, in order to Justify a cri> 
ndnai oondnct, to allege the commands of the sovereign ; 
or pleading guilty with reiq>ect to the measures imputed 
to him, to produce the royal ]^ardon.* It is against tfie ad> 
miniatrmtlon itself that the^ impeachment is caxtted on ; it 
dMmld therefore by no means interfere : the king can nei* 
ther atop nor suspend its course, but is forced to behold, as 
an inactive spectator, the discovery of the sliare^ which he 
may himself have had in the* iUegal proceedings of his 
sermnts, and to hear his own sentence in the condemna' 
tion oi his ministers. 

An admirable expedient! which, by removing and pu- 
nishing orarrupt ministers, aAnrds an immediate remedy fsf 
the evila of 'the state, and strongly marks out tlie bounds 
within whi<di power ought to be confined: which takes 
away the scandal of guilt and autibority united, and cafans 
the people by agreat and awftil act of justice; an expedient; 

• This point. In ancient times, was &r from beinr clearlv setU^ 
In the year 197S, the commons having^ impeached the earl or Danov, 
be pleaded the Idng's pardon In bar to that impeachment: grcAt ti* 
teications enaned, which were terminated bv the dissolutioa of that 
paiii^ment. It was afterward enacted, (Stat. 13 and 13 W. III. c. 3.) 
'that no pudon onder the great seal should be pleaded in tor to aa 
impeechiaent by the house of commons.' 

1 once asked a gentieman, very learned in the laws of this country. 
If the Unr oonld remit tlie punishment of a man condemned in eonse- 
qoeace of an Impeaclment of the house of commopsi He answered 
me^The tories will tell you the king can, and the whigs, he cannot But 
it is not perhapa very material that the question shouM be deeMed : the 
great poblic ends are attained when a corrupt minister is resaovM 
Witt dlsgnce, and the whole system of his proceedings unrelled to the 
pebilceye. 
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in tbif xwpect efpecially, fo hi^y aiMfia,fliatit im to the 
want of the like that Machiavel attributes tibe mia of him 
repnblic* 

• But all these genenlvprecantione to eecore tbe xighte 
ejf the parliunent, Uiat is, those of the nation itself, agniiist 
the eflEbrts of the executire power, would be rain, if the 
members themselves remained personally exposed to di«m« 
Being unable openly to attack, with any safety to itself, 
the two legislatiye bodies, and by a forcible exertioa of ita 
prerogatives, to make, as it were, a general aasanlCy the 
execodTe power might, by sabdiTiding the same prerogm- 
tires, gain an entrance, and sometimes by interest, and at 
others by fear, guide the general will, by influenctns that 
of individuals* 

But the laws which so effectually provide for the safety 
of the people, provide no less for that of tibe members, 
whether of the house of peers, or that of the oommone. 
There are not known in Bngland either eammiitarief, who 
ore always ready lo find those guilty whom the wu^toak- 
ness of ambition points out, or those secret imprisonments 
which are, in other countries, the usual expedients of go- 
vernment. As the forms and maxims of the courts of jus- 
tice are strictly prescribed, and every individual has an 
invariable right to be judged iebooording to law, he may 
obey without fear the dictates of public virtue. Lastly, 
what crowns all these precautions is, its being a fbnda- 
mental maxim, < That the freedom of speech, and debates 
and proceedings in parliament, ought not to be impea/died 
or questioned in any court or place out of parliament.'* 

The legislators, on the other hand, have not forgotten 
that interest, as well as fear, may impose silence on duty. 
To prevent its effects, it has been enacted, that all persons 
concerned in the management of any taxes created since 
loos, commiMioners of prize, navy, victualling-oflloe; &e. 
controllers ot the army accounts, agents for regiments, the 
clerks in the different offices of the revenue, persons hold- 
ing any new office under the crown (created since 1T05), 
oir having a pension under the crown during pleasure, or 
for any term of years, are incapable of being elected mem- 
bers. Besides, if any member accepts an office under the 
crowui exeept it be an officer in the army or navy aooept* 
• BUorBiirlitti Art. 9» 
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i&^ a new eommiwion, his teat 1>eooni«sT^,^iailgli sueh 
nMsnber is capable of being re-elected. 

SqgIi an the piecantioiui hidierto taken by the legUia- 
tan, far pverenting flie andae inflnenoe of the great pre* 
rogatlTe of diiipoiring of reward* and plaoee — ^precantioBa 
whicii baife been inccii— ively taken, aocordtng as cireiun« 
etameaa haTO ehewn them to be neoeesaTy : and which, we 
may themce suppose, are owfaig to eansespowerfd enooi^ 
to paoduoe the establishment of new ones, whenever dr« 
shall point ont^e neoesiity of them.* 



CHAP. IX« 

6( prinite liberty, or the Uberty ofindlTldaab. 
W> baTV hitherto treated only of a general Uberty, tiiat 
is, of the rights of the nation as a nation, and of its share 
in tiie gorexnment. It now remains that we should treat 
particolarly of a thing without which this general liberty* 
heing absolutely frustrated in its olQect, would be only a 
matter of ostentation', and even could not long subsist — { 
mean the>Uberty of individuals. 

private liberty, according to the division of the English 
lawyers^ consists, first, of the right ofpropertif, that is, of 
the right of enjoying exclusively the gilts of fortune, and 
all dke various fruits of one's industry; secondly, of the 
right oi penonal, security ; thirdly, of tiie ioeo-moHve fox 
culip, taking the word Uborty in its more confined sense. 

Each of these rights, say again the English lawyers, is 
inherent in the pesaon of every Englishman ; they are to 



• HolhiBff can be a better proof of the efflcaej of the cawee that 
produce the Uberty of the Bagliih, than thoie victorlee which the per- 
liament from time to time ftlns over itself, and in wliich the m&wbeft, 
forgelHag aU views of private smbltkMi, only thinit of thdr latsreet 
•■ Mdilecie* 

Siace tills w«a irtt written, an excellent regnfation baa been made 
for the dedeiea of oontroTorted clectlbu. Formerly the hoote decided 



is a vcrv rammsry manner, and die witnemci were not i 

■limd opoB oath. Bat, by an act pa we d a few yean aso, the ded- 
rioD it left to a Jury, or committee, of fifteen members, fonned In the 
Mlowiag sHUHier: Out of the members pretest, who msttsothelets 



than one hundred, forty>oine are drawn by )otB: oat of thete. each 
casdidstestriket off one altematelv, till there remain only thuteen, 
who, with two oihert, named out of the wlioie hoote Cone by each caa« 
didste), are to form the committee. In order to tecare the necemary 
aamber of a hundred memben, all other botineat in the home It to 
it nepmdcd tUi the shove operatioBt are covpieted. 
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]»m as an faiJb«ntaiioe, and he cMauiot1>ed«iM=rod<if (ih«n, 
but by Tirtoe of a a^te&oe pasted aeoordiag to the lawp 
oftiMland. And. indeed, •• tUe right of inheritanee is 
expreaaed isi EegUsh by one word (birthright}, tiiesaaf 
MS that which expieHes the king's tide to the Gn»wn,it 
has, in tunes of oppvession, been <rfiett opposed to him ai 
arieiht, doubttoss of less extent, bat of a sanction eqioal to 
fhat of hie own. 

. . Q^e of the piineipal effects of the right of pioperty 'm, 
that thelmcGan take from his mioefM no part of what 
they possess : he most wait till they themselves grant it 
to him : and this right, which, as we have seen before, is, 
by its consequences, the bulwark that protects all the 
others, has moreoyer the immediate effect of pireyentiiig 
one of the chief canses of oppression. 
^ in regard to the attempts to which the right of prupeitj 
might be exposed firom otteindiridaalto anol&er, I bdieve 
t shall have said erery tiling, when I hare oiteerred, tiiat 
there is no man in England who can oppose ttieirresistiMe 
power of the laws ; — ^that, as the judges cannot be deprired 
of tiieir employments bat on an aocosation by pailiament, 
the effect of interest with tiie sorereign, or with tiiosewho 
approach his person, can scarcely influence their deeirions; 
—that, ai tiie judges themselTeshaTe no power to pass sea* 
tenee tiD the matter of fact has been settled bymen nomi- 
nated, we may ahnoet say, at tiie common droioe of the 
parties,*- all prirate views, and oonsequentiy all xei^pect of 
persons, are banisfaed from tiie courts of justice. Howerer,' 
ihat notiiing may be wanting which may help to throw 
Ught on the sulgect I have undertaken to treat, I shall re^ 
late in general, yvtetis the law in cvril matlen^ <hat has 
taken plaoe in Eni^d. 

When the Pandecta weve fimnd at Avui^ka, the okigy. 
who were then the only men that were able to understand 
them» did not neglect that onpeitnnity of incieasinit ^ 
xnftience ttey had abeady obtained, and caused them to 
be reoayed in the pseater part oi Europe. Englaod* which 
was destined to have a censttoitien so different tram that 
of other states, was to be fiurtber dia^iaginsned by its re- 
jecting the Reman layrs. 

-e PraiirtlfiBestemtTerlg:titofdnBSn|iiiriiU7iDen, wliielilsiMowed 
to every penon broofltt to hti trfal, Hwoga not nrf fre mieuil y.wed. 
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Und«lr William the Conqiuror, and his fanitedlate fms- 
oeMorsy a mnltitiida of foreiga eoctoiiaatica iUwked to the 
eovrt of Bofl^d. Their ba§ntaaot orer Uie mind of the 
flovareigii, whia3k« in the odier itatea of Boiepe, aa fliey 
were then oonatitated, might be considered aa matter of 
litMo hnportaaoe* waa not so in a oonntry, where the sove* 
reign being aU*powarliily to obtain inflttenooNiiver him was 
to obtain power itMif « The English nobility saw, with the 
greafieat jealooay , jneni of condition so diffisrent from iheir 
owa« Tested with a poweri to the attacka of whldi they 
were immediatdy exposed, and tiionght that they woold 
carry Chat powar to^e height^ if they should ever, adopt 
a tystem of laws* which those same men sought to intro* 
diioe» and of which they would necessarily become botft 
the. depositories and the interpreters. 

It happened, tlmefore« by a somewhat singnlaT ooqjnnc* 
turn of cdrcomstancesy that, to the Roman laws* broo^^t 
OFcr to England by monks, the idea of ecclesiastical power 
became associated, in the same manner aa the idea of regal 
deapotiam was afterward annexed to the religion of the 
same monks, when favoured by kings ivho endearonred 
to establish an arbitrary goremment. Tho noUlity at all 
timea rqeeted these laws, even with a degree of i]14i»* 
momr;* and tiie usurper Stephen, ^Hioae interest it was 
to conoiliate their affections, went so Hr as to prohibit the 
study of them* 

Aa the general disposition of things brought about a gut' 
ficient degree of interoouse between die nobility or gen- 
try, and die people, Uie aTemrion to the Roman lawa grUf* 
dually spread itsdf far and wide; and those laws to whid& 
their wisdom, in many cases, and particularly dieir tOL- 
tensiteness, oufl^t natnrally to hare p roc ur ed admittanoq 
when the Ei^ish laws themaelTea were yet but in their 
mfuicy, ej^erienced the most steady oppositum from the 
lawyen ; and as those persons who sou^t to introduce 
them fireqnently renewed dieir attempts, diere at lengdi 

•ThenoUlitf, runierOttnignotRUikaTdlU declared, in the French 
hafatge of thoie timn, * Force que le nrfalme d'Eof lelerre n'itofC 
deraat cet henrct, ne i rentent dn roy ootre seignior, et ieignion du 
purleBeDi, luiqaet ne tera ral6 ne nowtmk pir U loy dril;' liz. 
loMmnch as the king«loBi of England was not before dik tfane, nor, 
acoordinr to the intent of the l^inc oar lord, and kxds ofparHament, 

ever shall be raled or foremed bf the cItU iaw. Farl« WeT ' 

, nh* 3^ UTS. 
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aaoM « klad af gmeMl eombUMthm loaMing thA Uby/to 
eonflme tbon to uMvanAttos vnd moiuuitafln.* 

Thk opipoiitioti^wu MntoAM faor, ihat Foi<M<uBt idiief 
juttM Df tha Kfaig^ B«iMh, ttttd«MrwafA ctMincaMarm-- 
4er Htttry VL irroto » book ttitilted JDf XfMitfl6«t ZiiyiiM 
sfiif li«» in ^fliiali h« yi i fu t ii to dMMMtmlBllMmfeitar- 
Ity of the BttgUslk Wm atet tut «ivil; sad thKt nolUiig 
nlgkt be wantteg in hU vtgamtiatB on fhat MLb^Mtt he 
givM them Ihe •AvvftCage et nqfittiar MMlfBity^ aat tMott 
their ef^sln t» aperidd uttch antnrter to the iMmdadioii 
MRoBoe. 

ma aplrit haa bean preierved ta nuwh nam ttetem 
tivMi; and Whan wa panne the manypaiagMpha #hicta 
jttdge JIaie ha« written tn taia hbmry of the celnhian law, 
to prove that, in the 4eiw eaaee in whioh the eitU inw i» 
admittadln Bngland» it can have no power by vtrtnd of 
any daferanea due to the ordan of Jnttlnian (a tnOk whieh 
eartainly had no need of prewf), we plainly tea that thia 
«hlaf Jnatiee, who waa alaa a vary great lawyer, had^ in 
thik laapeot, retained tonaewhac of the heat of pai^. 
' BnnatpreMntftlieBngiiahlawyefaattffbitto.tiMlilMr- 
ty they etajoy, and of whteh other nations at« dapi4f^ad,to 
tiiair haring f^jeoted, wliile those natlone faaya adultftd, 
the Roman law; which ia mistaldng the elfeet fbr IIm 
eatfa* It U not becanse tl^e BngUak have M^eefed the 
Soman laws that they are free; but it is beeauie th^ 
#ara ftee <br ht least beeanse Oiere esktedi atneag them, 
eaaaes whkh were* in prooess of time* to make Hieis so), 
ttat Aey have been able to i^^eet the Roasan lawa« Bat 
atanfhongh they had adaritted those laws, thase aame 



a It adgbt mrhaM be ilwwn, If it belonaad to the suUec^ « 
libevty of tlUdiiofflD religious matteis, wluch hu at all nmeari 
ably prerailM in^ngland, Is derived frodi tMriy the same <!ai 
Its itaUneal llbcnsr : both, perbafisi ue owlof to this, tbat th 
SMn, whose interest it is in other couatries that the neople should be 
lofluenced by pr^adices of a political or relirlous kind. haTC been in 
tto^Iand forced to eonfom and nntte with tben. I mall hers take 
occasion to observe, in answer to the reproach made to the Englltl 
br preiident Henaaft, lo his much-esteemed Chronologleal Histcnrt oi 
fraoee. that the freqneiit chani^ of reHgioo which hate tafcca pttn 
In England do not argoe any servile disnxiuon In the people; thej 
tmly prove the equillbrlam between the then-exIstiDg sects: there «« 
none But what might become the prevaiUng one, whenever the tore 
reign tboaght proper to declare tor It ; and It was not England, \ 
people may think set first slght~tt was ooiy Us goreraineat wbic) 
changed its religion. 



, timt1iBt« MftbiBd them to wt^tn/t Hie wbql»^ 
WfnAA hftte l&ewiM «iwbl«4 tlrtra to t^fust Hhou parti 
'wfaidk aiigrlitwit taM toitoA tktm; anfl tbey •wonld hm« 
seeiit tfiBt it h ^fwtfptmaMA to receive tiis d«ciMOiit «f ttn 
dvfl law OB tto id^ject Hi fStue MtrvUutetuirHnm eirmtlemi 
wMio«t«A«plbig til frimaplM with H tpec t to Hit yowwr 
of tlM «mpeMfei** 

Of tbHridto npAlle vf Hoiteid, wlwn «M dlvU law to 
sAopitd, would aUbid a pro6f» if tiifew wvm not th« •till 
more striking one of tl&e emperor of Germtny, wlm thoof^, 
in me opinioB of fate people, lie li ttiemiooeMortotiMTery 
tinoac of theOMdHv, ha* not, hy a great deal, so much 
pow«r as the king of Bagjand; and the reading of the ae- 
▼eral treitiea whieh deptive Um of tlie power of AOBiimt> 
ing the pfincipal oflloeM of the empire, iofloiently ehawe 
that a apiiit of naHmlted aabmiarion to monarchical power 
is aonaoeisary eoBMftteaoe of tlie admiseloii of the Roman 
elTillaw. 

The laws, therefore, tiiat have taken place in England 
are what they can tho' tmaff Mwi kn» (also termed ttie 
coMM^j* Idw), and the Hatute tato. 

The •iftsrMaa Uw is thus called, not beoaaw it hi only 
trewsoiifted by tradition from generation to geaovatloBi 
tat hwansa itis not ftranded on any known act of the la- 
gialatHM. It reotives its force from immemorM murtna, 
and, for the most part, derlvM its origin frsm nets of par* 
Iteaanrekiaoied fn the times which iatmediately followed 
the Oottqaeet (partieulioty these anieriar to the time of 
SldMsA the flmt), the origlaahi of which are Icfit. 

Tha p rt aoip ai M^ots settled by the oomuMm law, are 
the ndes of desoent, the diiBnrent methods of aeqoiriag 
property, theSraitoos fnms repaired for tendering Oon- 
traoto valid; in «U whieh pointo it diiitos more or Ian 
fretamo«ifll law. Tfans, by the comason law, laada do* 
losttd ta t&e eldest son, to the eschMioa of all Usbrotham 
and sisters; Whereas, by the civil law, they are eqaally 
divfilift iaiong ihb difldren: by the eonrnion law, pro- 
perty to traatfirred by«fFrili«g; but, by die dvil Ivw »irm 
MHad (tit actual delirery) is moreover requisite, ice ' 

The aoofoe from which the decdsioas of the common law 

' • WhatpmrUcnlai^ly frighteiM Die EnflUh Uwjen, is (L. 1. lib. f. 
tic 4. Div-> OiiodrkmiQH p tm tm r i t Je^ MMvigortm,. ' 
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9n anwA, ifl trhat is c^led j»r«<«Hteranit fMopcris ceaiii 
torum, ftnd is found in the ooQection of jnilgin«nt» tiba^ 
hare been passed from time immemerisl, and wludit M 
well as the proceedings velatiTa to them, an caiefnllyl 
pceserved under tito title of Reeorda- In older that tha 
principles estaUiiiaed 1»y sncli a series of judgmenfts may 
be known, extracts from tfaem are, from time to time^ pob^ 
lishednnder the name of MteparU; and tiiesa 1 1 pets reachi 
by a regular series, m furbsek. as the reign of Edward thi^ 
Second incbuiTely* 

Besides this coUectioa, which is pretty volnmiBoaSytiiierel 
. are also some ancient writers ci great aiutherity amongl 
lawyers; soch as Glaniil, who flourished hi tiie reign <M^ 
Hoirytthe Second — Bracton, who wrote nnder Henry tiiei 
Third — Fleta and Lytdeton. Among mure modem an^ 
ihors, is sir Edward Coke, lord chief jnstiee of tiw Sing's 
Bench imder James the First, who has written fear bot^ 
of Institates, and is at present the oracle of the wimnMW 
Iaw« I 

The common law moreover comprehends smne pertica-l 
lar customs, which are fragments of the ancient SaxonI 
iKws, escaped from the disaster «f the C<mqaest; snch as 
tiiat called GaioelMnd^ia. the county of Ken^ by wliieir 
lands are divided equally between or among the sons; and 
that called Borough Englitht by which, in sotme diBteicts« 
lands descend to the youngest son. I 

The dvil law, in the few instances where it is adnutle^j 
Is likewise comi»ehended under the unwritten lav, be<i 
cause it is of force only so far as it has been aathoriaed 
by immemorial custom. Some oi its ptjnd^es are follow* 
ed in the ecclesiastical courts, in the courts of admiralty, 
and in the courts of the two uniyerrities; bat it is there 
nothing more than lex tub lege gravUtri; and these diib-i 
rent courts must conform to acts of parliament,-aadtotfaei 
smse given to them by the courts of common lawi being 
moreover subjected to the control of the latter. 

Lastly, the written law is the coUectkm of tiie varioes 
acts of parliament, the originals of vriiich ara^caiefnllyl 
preserved, especially siace the reign of Edward the ThirdL { 
Without entering into the distinctions miide by lawyers 
with respect to them — such 9^ public and private acts, de- 
claratory acHa, or such as are made to extend or irtttraini 



OFBKOLAND. 73 

0m D i wwiniHi law, te.-*lt will be raAdeiit to obgirre, 
dat, being the nralt of the imited Willi of the time eon« 
fltitnent purte of tba Iflgialatore, fhey, in all caaea, super- 
aede botli tiie common law and all fonaer atatates, and 
the jodgM moat take cognisance of them, and decide in 
Gonlbfmity to tfien* even though tiiey had not been al* 
legedbythepartiee.* 

The diflbrent oomti for the admlnietralion of justiee In 



L Hie Court of Cononon Pleae. Itfinrmerly made a pert 
of the Aatia Regit (the king*! hall or coort); bat aa the 
latter was bound by its inatitation alwaya to follow the 
peraon of the king, and private indiTidnala experienced 
great diflkmltiea in obtaining relief firom a court that waa 
ambnlatory and alwaya in motion, it waa made one of the 
articlea of the Great Charter, that the court of Common 
Plena ahoidd theacefoiward-be holden in a fixed plaoe;f 
and ainoe that time it haa been aeated at Weatminater. It 
ia conpoeed of a lotd chief jaatiee, and three otiier jndgea; 
and appeala firom ibi judgmenta, uattally called tariff <{f 
erroTf are brooght before the Court of King^a Bendi. 

II. The Court of Exchequer. It waa originally eela- 
bliflhed to determine thoae cauaea in which the king, or 
hia aerrante* ar acconntanta, were concerned, and haa gnu 
dually beeome open to ail peraona* The confining the 
power of thia court to the above claaa of peraona ia ther»* 
fure now a mere fiction: only aman must, for form'aaake, 
aet forth in hia declaration that he ia debtor to the king, 
whether he be ao or not. Thia court ia oompoaed of the 
chief benm of the exchequer, and three other judgea. 

Ill* The Court of King'a Bench forma that part of the 
Amla BtgU whiah continued to anbeiat after the diamem- 
bering ef tilie Common Pleaa* Thia coort enjoya the moat 
eoBlenaire andiority of all other courta : it haa the anperin- 
toidenoe over all oorporationa, and keepa the Tariena jn« 
riadictiona in Ae kingdom within their reapeotiTe bonnda. 
It takea eogniaanee, aoemding to the end of ita original 
iBatltutioa,of all oriminal cauaea, anderen of many cauaea 
merely dfH, It ia compoaed of the lord chief juatioe and 

a Dalew they be private acts* 
f * Copawatat pladta nan lequantur cniiam ]UMaraiii,ied teoea&tor 
te attquo loco certo.* Magna uuurta, cap. I7i 
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tlHPteolbstMtfei. WrffaitCertwagidiitthe julgwiili 
pMMd itt thj» opart i» civil auftlen an iMMght btfon flie 
jC«nrt of tlM SselieqMir CMwmlMr; <m, in mast cans, be* 
foft fh» Hoas« ef PetM. 

ly. The Qoaxi of tho BsAboqwr GliamlMr. Wtei ttii 
QHivt.i« fonoeA by tiie foar barona, or jvdgot of tlie «X' 
diequer , together with the chancellor and tfeaamar of (hs 
t«ma,it«M»ai«Qmntof oqinily. Whaa it is ^naed byi 
the twelve jndges, to wham sometimes the lotd rhancielte 
M jeined, ite difioe iM to daUhetate, whtti propariy leHened 
aad appUed to, and fiTO ai^opialoa oa ^nportant and dif< 
Ihndt caaseit before jadcmants are paHod vpte tiieai inV 
IboM oporti whare the oauMa are dipendiag. 

CHAP. X. 
.Ouft thft law that is-obterted in Eayiaad to vegaid to QifftmaiieM. 

Oo vcsaHiNo the maaiier ia whieb josliea ia niliifiiliUnuT 
ia Snglaad ia oiTil nattara, aad the kind of law liiat oV 
tiiioa hk that respect, fha ftkUoving ubiiismUaaa vay be 
made: 

The begfauiing of a oktU pvoecM la Baglaad, ov tho frst 
step tuaally tahea in bringing an action, iaihe 8ei:rfDg,by 
pfoblio authority, the person againat whom that aetioD is 
btonght* This is done with a view to WKurm aac^ penoa'a 
appearance before a judge, or at least laake him giv0 8iire> 
tie* finr tiiat parposa. Inmostof tiMcoaattiesof Barope, 
where the forma introduced into tta Runan dril law in 
tha reigna of the later emperors, haTS been imHsted, a 
different medMsd has beoa ad^«ed to prooara a maa's sp- 
pifarance h^fbra a ooort of jastice. The nsoal practice is,, 
to hara tha parson sued, mnmaoaed to appear beiidre the 
ooart, hf a pnblio sAear beloaglag to it, a week beftre- 
hand; if na retard is paid to such sommona twice repeat' 
ed, the plaintiff (or hia attomey) ia admitted to SMke b^ 
feea the court a formal reading of hila demand, w&oh is 
then granted to hhn, and ha may proceed to eoctctttioB.* 

I n this aaoda of proceeding, it la takan lea graated, tiiat 

' • A p^^n ajratost whom a Jadgrment of this kind has been passed 
(whicb they can in France un jugement par difaiiO may easllyob- 
tain relief : but as he immt in Ua tarn becaaMi In^ manner the plain- 
tiff, hie 4eB«a««ibe ease, in thia t8«oad stagt atit, wtoaM We 
Mm without r^edy. ... 
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acknowledges the justice of such demand; and Ibw fvp- 
wHitm ii HTs^ jwit «iid I9ti«i«l« Soww er» tlM i^^fire- 
n0»l>«Md9i«PtNA9f •MwriteUferabWAdttelwljrttf. « 
p mw m ^^^ tlioag^ netMinttd in ita eoMOiilimi ftitk*t 
j^p% MiHF 4Mir>]Mi nor fre* more effectii«l* iqppe w «i«fe 
olrnMHwavd ip i|i«r«9eadi)s ^doptedi in Ibofw tmet «Imii 
etuii «f ]»w b^|i9 to H f onped 14 « luitkm, «ad. i9le« «f 
tli rt < [ ttn lh% jpatk^ H> lie amMtrtedls wd H it rtry Bfcu^y 
loltowoi io B i tf a nd ti » wntimwttBa of tiie notktda tbat 
wev» atdofttd «)Mm tii» IMUabMw* wert yet ID tliMr in- 

Ii^ Mi# timef n^mewtMm, vIim Uwa liegin to be limed 
ia »PO«iitry« ^e ftdmipiaimtiaA oljnetiec Wtinreeaittdlii* 
diwl4 je ooonumly lodced in tbo mnM bande litdeh aiw 
mtnNM ^th tbe public wd vitttary antberily i» «h« 
•ti««« i«dce«»i«T9^(edwilb % power •f«bi0bj*d» like to 
oMrym^tbrnoperatiienawithahigHlKABdi theycomlder 
tbi^mivtuX^i « vum to «ppmr befove t|iem> net «i betoff 
iMMly asr «Kp9dimi to aiveid doiag tbal vbieb it jnal. but 
ac ^ QtottoniiM of tbeir ^ntbofityt tbey of onuaeleob vpim 
tbomndbfes w being boaad to ^indlef^te-it; and a wnt of 
c^stoa if epeedily is^wd to appvebend tbe. lefractny ^ 
fflndwit Apv^litninwry wxitevflvdetof thiskiii&btGeMM 
ia tjiufctfwi Arel vegnlav atop of « IahwmiI; and beaoe it 
seems to baye happened, that, in the Sni^&ih coarto of 
Iav«i| I Mft figbtiy infamed* a. wvit of («|fH«t ia eitber 
ianed beAira thoarviiia4 writ itself (wfaiokcontatna iba 
wwMM of the plaintiff; and a fannal dolinealiim of bis 
99mi, *>^ i<* joined to wm^ wvit, by meana of an no eHam 
04K«b «nd ia lened ateng with it, 

In iUpni^ «b«n Ae distribnkion of aiU jaofeMM w«i nt 
imM^iathebnndf of Hie kings» aad afltonrfaid of 
the conaita* the method of seanng the pcnon of n toon 
agsimt li^qaa n demand of any kind wa* pi»finr«d» pur* 
vioady to any judginoot biing passed againat hinvvMi 
Ukawiic^ndflplod and qimtinnod to bo foOowod after iho 
iOilftBllon of tbo piortor^ omnti to wholathe civil hsanok 
oflhopower of thoQQosa|awaaafitieiwwrddeleiated; and 
HOag^tA t^rekj Into timw : thai ia, to «bo tntea wbontboea 
capital alten^tini^t wiofe n^ad^ ia t^e m^n^N^ oi'vi^ 1*^* ^^' 



76 THE COKSTITtJTlON 

lug Hie nigni dtlie later empefora, whidi gave It ttefcmi 
itBoirhasiiitiioMeodiMorodllactioniofwliichwe an in 



A vary tfaigiilar degree of violeaoe even took j^aee fn 
Rome, in the method used to eeenre the peimns of tlkoae 
agaipet wham a legal demand wae preferred. In Bni^laad, 
Hie way to eeiae a man nnder each dxciimstanoeay is'by 
meantof apidiliooffioer,snpp]iedwitlia'writor inrdfiir for 
tiiat Tfarposei sappoeed to be dhrected to hfan (or to liie 
■heiiff hie employer) from the king himself. Bnt in Rome, 
everyone became a kind of pabUc officer in hia own cavae, 
to assert the prsBfoi's prerogative; andWiUiontany<Mten- 
sible legal licenoe or badge of public aoliiority , had a xii^t 
to adae by f6roa,tiie person of his opponent whererer he 
met him. Tlie practice was, that the plaintifT first aom- 
moned tiie person sued, with a loud vdoe^ to follow lam 
before tlie comt of the pretor.* When the defendant re- 
fased to obey such summons, the plaintiff, by means of die 
words HeetMiUatari f req:nested the by-standeia to he wit- 
nesses of Ihe tanex ; as a remembrance of which, he tomcb- 
ed tiM ears of eadi of Hiem; md tiien proceeded to seise 
his opponent by throwing his arms ronnd his neck f 06- 
torto eoilo), thus endeavoming to drag him before the 
pMBtor. When the person sued was, tliroagh age or wadt- 
nees, disabled from following the pkdlntiff, tiie latter -was 
directed by tlie law of the twdve titAet to supply him with 
a horse Cjvmenhun dato). 

The above metiiod of proceeding was however in aHer 
times mitigated, though very late and slowly. In the first 
place,it became unlawful to seise a man in his own hooae, 
as it was tiie abode of his domestic gods. Women of good 
fionfly were in time protected firom the severity of the 
above custom, and they could no longer be dragged by 
fmoe before ttie tribunal d the prsstiv. The method of 
placing a sick or aged person by force upon a horse seems 
to have been abolished during the later times of the re* 
public. Emancipated sons, and freed daves, were after- 
ward restrained ihmi summoning their parents, or late 
masters, without having expressly obtained the prastor's 
leave, under the penalty of fifty pieces of gold. However, 
BO late as the time of Pliny, the old mode of ■"ip*n'mincj 
e AA <ri6«iMi< ttfuete, imju$ andmlU, 
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or ettsytogly fone before a jadge» oontimied in genenH 
to rabaisk; Hionfl^, in the time of Ulpian, the neoeuity of 
ezfireMdy obtkbung tiie praetor's leare was extended to all 
caiee and peraone; and in Constantine's reign, tiie method 
began to be eatabliihed of having the legal eummona served 
only by means of a pnbUc officer appointed for that pur- 
pose. After tliat time, other changes in the former law 
were introduced, from which the mode of proceeding now 
used on the continent of Europe has been borrowed. 

In England, likewise, some changes, we may obeerre', 
hare been wroni^t in the law and practice concerning the 
■ arrests of soed persons, thongh as slowly and late as thoee 
effected in the Roman repablic or empire, if not more so; 
which erinoes the great impediments of Tarioas kinds that 
obetroct the improvement of laws in every nation. So 
late as the reign of king George the First, an act was 
passed to prohibit the practice of previoos personal arrest, 
in eases of demand3 under two pounds sterling; and since 
that time, those courts, justly called qf Corucience, have 
been established, in which such demands are to be sum- 
marily decided, and simple summons, without arrest, can 
only be used. A bill was afterward enacted* (on the mo- 
tion of lord Beauchamp, whose name deserves to be record- 
ed), by which the prohibition of arrest was extended to all 
cases of debt under tog^unds sterling — a bill, the passing 
of whidk was of twedty, or even a hundred times more 
real imimrtance, than the rise or lall of a favourite, or a 
minister, thou|^ it has, perhaps, been honoured with a 
less degree of attention by the public. 

Other peculiarities (tf the English civil law are the great 
Tenements, formalities, and strictness, that prevail in it. 
Concerning BOsh refinements, which are rather imperfec- 
tions, the same observation may be made that has been 
introduced above, in regard to the mode and frequency of 
dvil arrest in England; which is, that they are continu- 
ations of methods adopted whe^ the English law began 
to be formed, and are the consequences of the situation in 
▼bach the English placed the^tuwlves when they rejected 
the ready-made code of the Roaiim civil law, and rather 
chose to become their own law-makers, and raise frx>m the 
gnmnd the structure of their own national dyil code, 

• In 1779. 
E 
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wbich c«de»it BMy be olMerred,ifl as yst in liie fintatage 
of lis formation, aa the Roman Uw itself waa daiteg ^ 
timea of the rejpahVuB, and in the letgna of tiie imt em 
pecera. 

The time at which tiie poivwrof admaiatenng jaatice t 
individnala becomes aepanrted team the anUtary power 
(an event which happoia sooner or later in differeo) 
coimtries)>ia the real era of the congte of a Ngalar Bysten 
of la^s in a nation. Judges being now deprived of ibe 
power of the sword (or.whigh amounts to the same), being 
obliged to borrow that power from other perauns, endea* 
vour to find their resources within their own oonrts, and^ 
if possible, to obtain submission to their decrees fnim the 
great regularity of thor proceedings, and the lepntatioii 
of the inq;>artiality of tlieir d^dsioBs. At the same time, 
also, lawyers b^^ to arowd in numbers to courts, wbidi 
it is no longer dangerous to ^proadk, and add their refine 
ments to the rules already set down either by the l^i»' 
lature or the judges. As the employing ef tiiem, espe- 
cially in the beginning, is matter of choice, and Uiey fear, 
that, if bare common sense were though sniicient to am- 
duct a lawsniti every body might imagine he knows asl 
much as they do, they contrive difficnitiea to make Aen 
assistance needft>l< As the true sdenoe of the law, whidi 
is no other than the knowledge o|||^ kmg aeries of fonao 
rules and precedents, cannot as yet exist, they endeavool 
to create an artificial one to reeommend Uiemaelvnes hyi 
Formal distinctiona and deftnitieiiMi are invented .to cxi 
press the different kinds of claims ^at men may set a|| 
against one another; in which almost die aaane nicety iJ 
.displayed as that used by phUoaqphers in flawing 4iM M 
ferent subjects, or king4lom8, of natatal history. (Settled 
forms of worda, imder the name of wrU$, or the like, art 
devised to aet forth those claims; and, like xntrodnotorjl 
passes, serve to usher claimants into the temple <tf JustJcei 
For fear their clients should desert them after tiieir firti 
introduction, like a aick man who rests contented widi « 
single visit of the physician, lawyers oontnv» etber eeiel 
monies, and technical farms, for the fardier cand«ct of tM 
process and Ihepleadinst; and in order still men aalel^ 
lo bind their clients to their dominion, they at loigth maki 
every error relating to their professional regulatione, wlt« 
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it to ft MiiiMM0r,m iiiiipleatflN^fOrtiwIike tmugres- 
noa, to %e«f M^tal aeoiueqaaiee a« m faUure Bgamstthe 
law* of strict jvBtioe. Upon the fimndatlon of the ebove- 
m en t k w i e d ddtanitieiw and metaiphyrical distincdoDB of 
na m and aotione, a mnalwr of ittictnilesof law are more- 
over nieed, wltt iiAiiehiione ean be aeqitainted but each 
as an oomylete uaeleffs of those distmclioiis and definf> 



Toa pessoB who, in a posterior age, oheerres for the first 
tisae aneh rrttoemewts in tiie distribation of jnstiee, they 
ipp a ai le i J strange, and erenTidicnlogs. Yet it must be 
ronfesiied, that during the tfanes of the ibst institation of 
laagisltacies and eonrts of a civil natnre, ceremonies and 
fonnallties, of diflbrent kinds, are very nsefiEd to procure 
to wudk «o«rts, both fbt eonfidence of those persons who 
are bwoght before them, and tlie respect of the public at 
latge; and they tibenAy become actual sabstitates for mip 
hiary fnroe, wlaeh, tQl then, had been the chief support 
(rf judges. Iliose same forms and professional regidalions 
»e noreover n s e f o l to give uniformity to the proceedings 
of the lawyers and of tlie courts of law, and to ensure con- 
stancy and steadiness to the ndes which they set down 
mong tfaemsdKres. And If Hie whole system of the re- 
IbMBsents we ufeention continue to subsist in very remote 
ages, it is in a great measure owing (not to mention other 
eauses)to Hieir having so ooailesoed with ihe eewntial parts 
of tiie lawas to maike danger,or at least great difficulties, 
be apprehended f^rom a separation: and they may^in that 
iespeet,be cempave4 with a scaffolding used in the raising 
of a hoose, winch, ttoagh only intended to set tlie mate- 
riils and supp o rt tiie builders, happens to be suffered for 
a long time afterward to stand, because it is thought tlie 
lemovnl of it might endanger tike building. 

Yery singular law formalities and refined practices, of 
tiie kfaid here alluded to, had been contrived by the tot 
jariseonsnlts in Rome, with a Tiew to amplify the rules set 
down in tiie laws of tlie Twelve Tables ; which being few, 
sad engraven on brass, every body could know as well as 
tiiey : it even was a general custom to give those laws to 
children to learn, as we are informed by Cicero. 

Yery accurate definitions, as well as distinct branches 
of eases and actionst were contrived by the first Romap 
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jviieoBsalti ; and when a man had once made hia elaotkm 



of that peculiar kind of itcti&n by which he eh<Me ti> panue 
his daim. It became out of Us power to alter it. Settled 
fi»nmi of words, called acHoma legit, were Bsorearer con- 
tiived, which men most absolutely hm to set fosth their 
demands. The party himself was to recUe the appointed 
words before tiie pmtor; and should he mafortnnntely 
happen to miss or add a single word, so as to seem tq alter 
hif real case or demand, he lost his suit tikerehy. To Aiis 
an allusion is made by Cicero, when he lays, ' We bave a 
ciril law so constitated, Uiat a man beoome a nonmuitied, 
^dio has not proceeded in ihe manner he ahonM have, 
done.'* An observation of the like nature is also to be 
found in Quintilian, whose eiqpresnons on the aalgeGt are 
as follow : — ' There is, besides, another danger; for if but 
one word has been mistaken, we are to be conaideved as 
having failed in every point of our suit.> SimUar eolen^ 
nities, and appropriated forms of words, were ropreoTO' 
necessary to introduce the reciprocal answws and replies 
of the parties, to require and accept sec|irities» to pxodnoe 
witnesses, &c. 

Of the above actionea legia the Roman jurisconsalte and 
pontiffs had carefully kept the exdusiye knowled^ge to 
themselves, as well as of Uioee days on which religion did 
not allow courts of laws to 8it.j: Cn. Flavins, secretary to 
Appins Claudius, having happened to divulge tlie secret of 
those momentous forms (an act for which he was afterward 
preferred by the people), jurisconsults contrived Ireah ones, 
which they began to keep written with secret ciphera; but 
a member of their own body again betrayed them, and the 
new collection which he published was called Jua uXUa- 
nwn from his name (Sok. iElius), in tiie same aaaaaer as 
the former o)Uection had been called Jim FUtdtmum, 
However, it does not seem that the influence of lawyers 
became much abridged by those two collections : beaidea 
written information of that sort, practice is also neoeaaary ; 
and the public o)Uections we mentipn, like the many i»«nt-^ 
that have been published on the English law, could hardly 

• 'ItajQsdrilehabemas constitatiini, at caatt cadat b qui noa 
quemadtnodum oportet egeriU* De Inrent. II. IB. 

t * Estettam pericalosom, qunm. li auo verbo sit eiratam. total cao^ 
cecldine videamur.' Iwt. CFrat. Vll. s. ,«m*v»i«» 

I JHa fasti e$ ntfatti. 
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anabla a man to become a lawyer j at least raffleienlly ao 
ai te eoodnct a lawsuit. 

Modem dTilians haye been at nncmnmon pains to find 
oat and prodnoe the anoient;/bniMi2« we mention ; inwhich 
they reidly hare had great snoceis. Old comic writen, 
socb as Plantns and Terence, have supplied them witli 
sereral; the settled words, for instance, nsed to daim the 
p iupe t ty of a slare, fteqnently occur in their works.* 

Extremely like the abore actianea legis, are the writa 
osedin the English coortsof law. Those writs are framed 
ibr, and adapted to, every branch or denomination of ac- 
tions, such as detinue, irespau, action upon the case, ae- 
eompt, €md covenant, Ac; the same strictness obtains in 
regard-to them as did in regard to the Roman fonmilm 
abovB-aaentioned: there is the same danger in misapplyittg 
them, or in failing in any part of tiiem ; and to nse the 
vnrda of an English law-writer on the snlqect, * Writs 

a Hm words addreued to the pUiatlff, bf the penon saed, when 
ibe latter OMde his appesLnncs on the day for which he had been 
compelled to glre sureties, were as follow, and are alluded to by Plant. 
Curcut. I. S. T. 5. ' Where art then who hast obliged me to aire sure- 
ties I Where art thou who sammonedst me 1 Here I stand before thee : 
do thyself stand before me.' To which the plaintiff made answer, 
' Here I am.' The defendant replied, ' What dost thon say V the plain- 
tiff aaswercd, * I say (Aioy and then followed the form of words by 
which be chose to express his action. VH tu eSf qui me vachUut eaf 
Vbi tuetfqtdme eii&tti f Bcee ego me MM aittoj ht amtra et te miU 
uU, Stc, 

If the acl^n,for instance, was brought on account of goods stoleiv 
the settled penalty (or damages) for wluch was the restltntion of twice 
the value, the woras to be used were AIO decern amreot mHU/urto 
<u« abesae, Uque eo lUfmime vigifiti aureoe mihi dare oportere. For 
worlL done, such as cleaning of clothes. Stc : AIO fe mthi tritiei mo- 
dium, de quo imler no§ eonvenit oft poUta vettimeHta tua, dare opor- 
Urt. For reeoTexIng the value of a slave killed by another citizen : 
AIO te hom^nal^ inen$u oceidUeef teque mihi quantum Ule hoe anno 
ptmrimi /kit dmn oportere. For damages done by a vicious animal : 
AIO bovem M01M teroum meum, Stiehum. comw petUste et oecidisM, 
eooue nomiiM M^vium, aut servi astimatlonem prttttare, out bovem 
mtki «Mdr« dare, oportere j—oVf AIO urtum Mmvii mihi vulnue m- 
tmUote, et Minium quautum aquUte melhu mihi dare oportere, ite. 

It mny be observed, that the particular kind of remedy which was 



provided bv the law for the case before the court was expressly pointed 
out in the formula used by a plaintiff, and in regard to this no mlilake 
was to be made.— Thus, in the last-quoted formula, the words quantum 
aqmiuo metius, shew that the prator was to appoint inferior Judges, 
both to ascertain the damage done, and determine finally upon the 
case, according to the directfon he previously gave fhem ; these words 
being exrinaively appropriated to the kind of actions called orH- 
troTtmf from the above-mentioned Judges or artitralors. In actiona 
brought to require the execution of conventions that bad no name, 
the convention itself was expressed in the formula : such is that whlcn 
ii reetled above, relatlBg to work doae by the plaintiff, to. 
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miftberii^ydinctodyW ttaeyivfflbe nooi^—laiU 
write, care nrast be had that they bo laid and fonntd ac« 
eqidiagtoflielr caM, asdm poisaedi* DiapiooeaB tfMnof.'* 

ThasameianBalitylikewiiwfiwyaitomtha WaglMh^wirf. 
liV* and oondnol of iha pfooiM»aa obCalnadia the old Sa- 
naa law proceedfaigB; and la tto aamoinamwrr aa tte Ha- 
inan jtiriaoopwdte had iharaetiomisp otim la li om m et ritti^ 
ones, thflir ii|/fci«iiioiie>, escepfioiiM, tft tii ff oi m , neplira- 
ti0ne», dupUeaH9me», &c.; ao tiio Bng^ich lawyus hare 
tfiab cMNi<*, ban, replictOiomM, r ^ e<a rfw ^#, iir-r^oiarfgn, 
inffriitten,aiir'r0friiMsrf,&e. A ■crapalaaa a cc m a ey in ob- 
aonring eertain nilea ia BMneoifer meoMMury in the aMnige- ^ 
oMBt of tiuMo plfadhigi; tiie fiDQowing aia the woida of 
an Engiiah law.writBr on tiie aalsoct: * Thouf^ tiieart of 
pleading waa in ito natora and daaign only ta lendar tibe 
tffit plain and JntftlHgiblo, and to taing the nuMm ta jadg- 
aent with oonTonient oertainty» it began to degenente 
from ito primitiTe aimplio^. PloadHa» yea, and jndgC0> 
having become too cmrioiia in tibat reject, pleadioca at 
length ended in a piece of nicety and carioeity, by wfa&di 
the miacarriage of many a canae, upon email trivial olgec- 
tiooa, haa been occaaioned/t 

There ia, however, a difference between the Roman ae- 
iione$ legit and the Kngliah write; which ia,tha[t the fbnnM 
might be framed, when new onea were neceaaary, by the 
pnetor or judge of the conrt, or,in acme caaea,by the body 
of the jnxiaconaolte themaelToa, — ^^^lereaa write, when 
wanted for anch new caaea aa may ofBsr, can only be de< 
Tiaed by a diatinct judge, or court, exduaively iuTeated 
with vnch powers, riz. the Hi^^ Court of Chaaioery. Tbe 
iaaning of write already exiating, for the different oaaea 
to which they belong, ia alao expready reaerved to thia 
court; and ao important haa ite office on thoae two pointi 
been deemed by lawyera, that it haa bead called, by way 
of eminence, the manufactory of justice (qfficina juUttUsJ. 
Original write, beride, when once framed, are not at aay 
time to be altered, except by parliamentary autlMKity4 

• Jacob's Law DictioBanr. See Writ, ' 
t Conainffham's Law Dictionary. See Pleading*, 
t Writt, legally itsaed, are also necessary for execndnff the dlft- 
rent ipddeaul proceedings that may takeplace in the course of a Isw- 
wlt, such as producing witnesses, ^c. The nances given to the diffe- 
rent kind! of writ! ere osqally derived from the flnt Latio wonis by 
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■0# ■» iMMb w«|^ ift tfw BoflUi liw am 41mm Ofisniai 
ddincathnM of cmm» tint bo canae is nifferad to be pro-' 
eeedad ugQa,mviifmi^uj fint appeal as legal utradncton 
to it. Uowerei impwrtant or interesting the casoy ihe 
jadge, till he sees tiie wzit be is wed to, or at least a writ 
Msoed froaa tte ii|^ ■MOMifiif f<ii>, is both deitf sand dnmb* 
He is wmuiit eyes to. see, or ears to hear. Aed when a 
case ef aaew kind offeKS»€ogr wUch Hiese is yet no writ in 
bcingySlMNUd the lord chanesikir and masters in chancery 
ilia agree in inenHng one, «r prove nneqoal to the axdnoos 
taskt the great natinnal ooencil, that is, perUamsnt itself, 
is, in sneh emergency, eoEpresily appliedto: hy means of 
iti collected wisdom, tte ri|^ mystical words are broni^ 
together; the judge is restored to the free vse of his organs 
of heeling end ^ s p ee ch ; end, by the creati o n of a new 
wri^t a new pvovinee is added to Una empire of the conris 
of law* 

Intee, thosepreaooe writs,thoseTalaeUebiieii r&revia^ 
as they are also caDed by way of eminenee,^Hiich are the 
eliodv and qnintaasence of the tew, have been committed 
to the apsciel care of oficen appointed lor that purpose, 
whose oAeee dcriire their names from the pecnlier instror 
nents they respectively nse for the preservation of the 
depcMt with which they are introsted: the one being 
called the office of the Manaper, and Oe other, of the 
SmsU Bag,* * 

To sagr the troth, however, tiie oeating of a new writ, 
iqpon eny new given case,, is matter of greater difficulty 
than the generality of readen are aware of. The very im- 
portance i^ich is thought to be in those prafeasianal forms 
of woide, lenders them reelly important. As every thing 

whidi Act benn vbai they were written In Latin, or at leatt from 
HMW fCHUukabla word in tiieni, whlchKlvci rfie to exprndons vat- 
ficiently nnconth and uninteUigible. Ttaos, a jmm is a writ iMued to 
oblige a nenon in certain cases to frire sureties (pcne par vadntm and 
fMfasi friefiotj. A writ of «iil«p<niais to oblige wltncMes, and 10016- 
tiawa other clasMs of penons, to appear before a court. An actioo of 

8 let tarn is that which is broont to sue for a proportional diare of a 
ne catabMshed by sone penal slatate, by the peraon who laid an io- 
foroMtion ; the words in the writ beinc, Qai tarn pro damim rtgt, 
miam pro seipMO m hae parte seqmUur, kc. 

• gbnuptrnamet Pmrva Bmma. the Hanaper Oflke, and the Petty- 
BaeOfflce. The first and last <tf these Latfii words, it nay be obsmcd, 
doaot occur in TBUy*k works. To die care of the Pettjr-Baf Once 
those writs are trusted in wUch ttiekiny's bosiaess is concerned ; and 
to the UaasperOitee these wUchrdate to the snl^cct. 
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without lliem is illegal in a court of oommon Irw, 00 with 
them erery thing becomes legal; that ia to say, ^ey em- 
power the court legally to determine upon every -kind of 
anit to which they are made to serve aa-introdvotion. • Tbe 
creating of a new writ, therefore, amonata, in ita conae- 
qnencea, to the framing of a new law, and a law of a ge- 
neral natare too: now, the creating of aoch a law, on the 
first appearance of a new caae, which law ia afterward 
to be applied to all such caaea aa may be similar to the 
first, ia really matter of difiteoHy; especially when men 
are yet in the dark aa to the best kind of proTiaioik to be 
made for the caae in qjiestion, or even whMi it ia not, per- « 
haps, yet known whether it be proper to make piroTirioD 
at alL The framing of a new writ, mider.saiid& drcam- 
atancea, is a measure on which lawyers or judges will not 
very willingly either venture of themselves, or apply to 
the legislature for that purpose. 

From the above-mentioned real diflknlty in creating 
new writs on oxie hand, and the absolute neoeaaity of soch 
writs in the courts of .common law on tbe other, naany 
new species of claims and cases (the arising of which is, 
from time to time, the unavoidable consequence of the 
progress of trade and civilization) are left unprovided for, 
and remain" like so many vacant spacea in the law, or 
rather like so many inacceasible spots, which the laws in 
being cannot reach; now this is a great imperfection in 
the distribution of justice, which should be open to every 
individual, and proTide remediea for every kind of olaim 
which men may set up against each other. 

To remedy the above inconvenience, or rather in aome 
degree to palliate it, law fictions have been resorted to> in 
the English law, by which writs, being warped from tiieir 
actual meaning, are made to extend to cases to wiiich they 
in no shape belong. 

Law fictions of the kind we mention were' not unknown 
to the old Roman jurisconsults ; and as an instance of their 
ingenuity in that respect may be mentioned that kind of 
action in which a daughter waa called a aon.* Sev^al 

• From the above inatance it mlsrbt be concluded that the Roaiao 

JarlscontHlts po uemed still greater power than the English parliaaent ; 
or it !• a fandamental principle with tbe Enfrlish lawyers, that par- 
liament can do every thlny, except makioi^ a woman a man, or a man 
a woman. 
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liutaaoet Bii^ also be piloted of fbe flcdtioiu ute of writs 
in the Bagliah oonrti of oommon law. A Tcry remarkable 
expedient of tiiat eort oeeom In tiieuethod generally used 
to ■■• for the pasrment of eertain Idndrbf debt before tbe 
Court of ConoMin Pleaa; each (if I mlbtake not) at a sa- 
laiy far woifc donet indemnity far folfflfing ordew leceived, 
ftc Dm writ iasoed in these caaes ii gxovnded on tiie 
ggp p ini t ie n , that tkta person aoed &m to e e p ni e ed oh the 
gtoondof tiieplai«riff,andbfoiMn, by farce ofarmg,^iroafl^ 
hia fancea and nadeoMie s ; and, imdar this predieament^tiie 
deiuidant iabroofl^t before tiieooort: this spedesof writ, 
iduch lawyers haTe found of BMet oonrenient use, to in- 
tioteee before a court of common law the kinds of daim 
we mantjmn, ia called, in technical laaguage, a elammm 
fregit. In order to bring a person before the Court of 
King's Bend^y to anawer demands of mudi the same na- 
ture with these abore, a writ, called a ioHtat, is issued, 
in wittcifc it is taken for granted Aat the defendant insidi- 
ously conneala himself, and is harking in some county dif- 
fei — t l^oktt that in wbdch liM court is sitting; the expres- 
sieni need in ttw writ beings ' tluit he runs up and down 
and secsetes liiinswlf;* though no such fact is seriously 
neant to be adranced eiAer by the attorney or tiie party. 
The sameprindpie of strict ad h ere n ee to certain forma, 
kaig atoce estahUahed, haa alao canaed lawyers to intiip- 
daoeinto tt ttii pi eu eedin g nflet itiowanameaof perBOpa,who 
an aMppoaeil to diselM^ge tiie oAoe of su reties; and in 
oertaiB cases, it seeoto, the name of a Petitions person is 
iatredneed in a writ with that of the principal defendant, 
« beaaf joined in a eon mi on cause with Idlm. Another 
iaifsiifW of tiie saaae high regard of lawyers, and judges 
too, for certain old forms, uriuch nmkes tliank mere un- 
willing to depeit Anmb such forms tiian firom tiie truth it- 
adf of focts, ooGors in the abore-mentioned expedient used 
to bring ordinary causes before the Court of Bxchequer, 
m order to be tried tiiere at common law; which ia, by 
mtking a dedaratien that tiie plaintiiF is a king's debtor, 
thoagfa neilher the court, nor the plaintiirs attorney » lay 
toy aeiiona streto on ^e assertion. 
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CHAP. XI. 
The lObject eontlnaed. The«ourtiof cquitjr. 
HowBTSB, thereOre Uinits to these fictioiis and ndrtflties ; 
and the remediea oT the law cannot by their means be ex- 
tended to an cases that may arise, unless too many ab- 
surdities are suffered to be aconnitilated; nay, there have 
been instances in which the iniwoper applioalion of writs, 
in the courts of law, has been checked by antfioirity. In 
order, therefore, to remedy the inoonyeniences we mentioii 
—that is, in order to extend the administration of distri- 
bntiTe jostioe to all possible cases, by freeing it from tiie 
professional difflcolties that hare gradually grown up in 
its way — a new kind of courts has been instituted in Bng- 
land, called Courts of Equity. 

The generality of people, misled by tiie word eqitUythaef^ 
conoeiTed false notions of the office of these courts ; and it 
seems to be generally thought, tiiat the judges who ait in 
them are only to follow titie rules of natural equity; by 
which people seem to understand, that, in a court of equity, 
the judge may follow the dictates of his own 'prinrte feel- 
ings, and gronnd his decisions, as he thinks proper, on the 
peculiar drcumstanoes and situation of those persona who 
make their appearance before him. Nay, doctor Johnson 
(in his abridged dictionary) gives the following deflaition 
of the power of the Court of Chancery, oonaiderad as a 
court of equity: ' The chancellor hath power to aMdaule 
and temper the written law, and sulgecteth hfamself only 
to the law of nature and conscience :' for whitili deinition, 
Dean Swift, and Cowell, who was a lawyer, are quoted as 
anthoritieB. Other instances might be produced of lawyen 
who have been inaccurate in their definitions of tte tnis 
offices of the judges of equity.- And the above-named doctor 
himself is on no snlgect a despicaUe autbority. 

Certainly the power of the judges of equity oannut be to 
alter,, by their own private power, the writ t e n law, tfiat 
is, acts of parliament, and thus to control the legisla^uet 
Their office only oonsbts, as wiH be proved in tlw sequel, in 
providingremedies for those cases for whioa the public good 
requires that remedies should be provided, and in regard to 
which the courts of common law, shackled by their original 
forms and institutions, cannot procure any :— or, in other 
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woraiy fliA Mwto of 6cpiity lunre a powof to *«i«ni¥it^i— p 
jottice to indindiuds, uai cut mined (not by d&o law* Imt) 
by the pn^BMonal law difficoltiMf which lawyers have 
firam time totime oontrarod in tiie ooortB of oammon law , 
and to whidi fhe judges of thoee ooortB have f^Ton their 



I of the kind here mentioned waa eoon found 
aaoeHary in Rome, lor reaionfl of the same natore with 
those above ddineatod; lor, it is remarkable eaoo^, that 
tiie body of Rngiish lawyeis, by refusing admittance to 
the code of Raman laws, an it existed in the later times 
of tike empire* have onlysolgected themselTesto the same 
diflieoilties vnder whidi the old Reman jurisoonsolts lOr 
bomred, daring the time tiiey were rainng the stroctore of 
tiiose same laws. Andit may also be obserred, that the 
Wnglish lawyers, or judges, hare fallen upon much the 
same * *f ^i^i ff t^ as tiiose which the 
sndpnstors had adopted. 

HUaoOoeof ajndgeofe9if«^,was, in time, assumed by 
tbe pnetor in Rome, in addition to tiie judicial power he 
beftweposeessad.* At the beginning of the year for -vdiich 
he had been elected, tiie pisBtor made a declaration of thoee 
remedies iinr mew dilliralt cases, whidi he had determined 
to afisd during the time of his magistracy ; in the dioioe 
of whidi he waa no doubt directed, either by his own ob- 
(whila out of office) on the p ropriety of soch 
I, or by tiie snggostiona of ezpenenoed lawyers on 
tlie snlseet. TUs dedaration (edietmrnj the pnetor pro- 
duced im aibo, as tiie expression was. Modem drilimis 
have nmde many co nj ect u res on the real meaning of tim 
above words : one of tiieir suppositions, whidi is as likely 
to be true as any other, is, that tiie heads of new law-re- 
medies, devised by tiie prflBtor, were written mi a whitened 
wan by the aide of his tribunaL 

^'"^'"'^ tiie provisions made by the Roman pnBton "in 
tibeir c jipa ni ty of jndges of equity, may bementioned those 
which tiiey introduced in favour of e m a n cipated sons, and 
of lelatlvea by the wonan's side (c^snati), in regard to 
Om rit^ of inheriting. Emancipated sons were supposed. 



• The prator thai powetJ two distinct bnncha of iadidsl •■•' 
ttoriqr, in the raaw Banner as the Coort of Bzchcqiier <M» in Enir- 
bad, which occMionaUy rtts as a coort of ooounon law, and a covrt 
•feqnity* 
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by tb9 Iswt of the twelre Tables, to heve MMed l» to tibe 
childrtNk of Hieir falher* and* «• a oomeqiiMiee, a legal 
claim «(a0 denied tbem on the patenal inheiitaiioa: of 
the xelatiTee by the women's lide no notice was taloen in 
that article of the name laws whidi treated of the light of 
succession, mention being only made of relatirea hy tfia 
men's side (ognaH). The former the prator adnifrtf>d, by 
the edict %9ide liberi, to share tibeir father's (or gmBdl&> 
ther's) inheritance with their broUien; and tlie latter he 
pat in possession of ttie patrimony of a Idnsman dereaeed, 
by meuu of the edict ttrnde cognati, when Aese were no 
Telatires by the men's side. These two kinds of inlMrit- 
ance were not, however, called hmredUaa, but only 
rum ptmenUts these words being very aocontialy 
gnished, though the effect was in the issne ezaoHy the 
same* 

In the same manner, the laws of the Twelve Tafaieshad 
provided relief only for cases of thefl; and no m enHen 
was made in them, of cases of goods taken away by force 
(a deed whidi was not looked npon in aoodioas ali|^t mt 
Rome as Aelt, whioh was considered as the peculiar goOt 
of slaves). In process of time, the pmtor premised relief 
to such persons as mii^t have tiieir goods taken f^oan them 
by cffjtn fosoe, and gave them an aotien for the reee^e ay 
of four times the value, against those who had committed 
the fact with an evil intention. Si eui doi9 male Aena 
rapta eue dieenHir,ei in fuadruplum judicium oaao. 

Again, neither the laws of the Twelve Tabiss, nor the 
la«/s made afterward in the assemblies of the pMpie, had 
provided remedies, except for very few cases of firmuL 
Here the praetor likewise interfered in his capacity of 
judge of equity, though so very late as the time of Cieere, 
and promised relief to defrauded persons, in those eases 
in which the laws in being, afforded no actum. Qum 4oi9 
maloftct0 tue dicentur, si de hi* rsbtu ulia actio non 
erti, etjutta eauta eau videbitur, idoicium dabo.* By 

• At the nme time that the pnetor proffered a new edict, he aico 
made pablic tboM peculiar formula bV which the' execattoo ot the 
same waa afterward to be required from him. The name of that 
prator who first poduced the edict abore-mentioned waa Aqidlia, aa 
* we are informed by Gicero, In that cieKant atiwy well known to acho- 
lan, in which he relatea the Und of fraud thai waa put upon Caniua, 
a Roman knight, when heoiirchaaed a pleaaure-houae and (ardena, 
near Sjrracuye in Sicily. Tola account Cicero concladea wltti ' 
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cdkts of the MMM Botnte, pneton in-proooM of timt g«?a 
relief in fstrtein caset to uianried wonMn* and Ukowlse to 
minon Ctn^Hortdu* xxw enmit auccwrHf frmtw^ &c*) 

The oomrta of oqolty eataldiAlied in Enfl^d h«T«» in 
like manner^ provided remedies for a Tory great nnailtev 
of ctuwe, or specica of demand, for wbich tiie courts of 
oommon law, eramped by their fmcms and peculiar law 
tenets, can afibrd none. Tiras the oomrtB fA equity ittay, 
m certain cases, give actions for and against infants, 
notwillMrtandIng their minority — and for and against 
married women, notwithstanding their oorertare. Mar- 
lied women may eren, in certain cases, sue their hue- 
bands belove a ooort of equity. Executors may be made 
to pay intarest for money that lies long in tiieir hands. 
Courts of equity may appoint oenmuanonecs to hear -Che 
evidence of absent witneeees. When other pnxrfii IMl, 
they may impoee an oath on eiOiw of liie parties ; or, in 
the like ease of a foOure of proofii, they may compel a 
trader to produce his books of trade. They may also con- 
finnatitfe to lasid, tibougfa one has lost his writings, Ae. 

The power of tiie courts of equity in England, of which 

the Court of Ohanoery is the principal <me, no doubt owes 

its origin to the power posaeosdd by the latter, both of 

oealhig and issuing writs. When new conq^iicated cases 

offend, for which a new kind of writ was wanted, tiie 

judges of Chancery, finding that it was necessary that jua- 

tiee should be done, and at the same time being unwil^g 

to make general md perpetual prorislons on tiie cases 

iofv tfwt Canlu wm left wttbovt remedy, 'as AqnllU, lib ooUeareV 
anlfrieiid, had not ret pnbUshed faU forroute concerainf taaA/'^ 
Qfttd ewm faeerttf nemdnim enim Aquilni^ eoOega etfamiliarU 
mev, mraiuUnU de d*io malo formnltu. Off. III. 14. 

• nw law collection, or ayitem, that was formed by the aerlea of 
edicU pnbUehcd at difierent times by pneton^ was called itw .pftflo- 
rium. and abo jus honorarium (not ttriettif binding). The laws of 
ihe iWlTe TaUea, toj^ether with all such other laws as had at aay 
time been paased in the assembly of the people, were called, by way 
of eminence, /«# etvile. The distinction was exactly of the same na<- 
tare as that wUcb takes place in England between the common and 
(tatote laws, and the law or practice of the codrts of equity. The 
two branches of the prctor's judicial office were renr accoraiely dis- 
tianished ; and there was, besides, tUs capital difference between 
Uk remedies or actions which he gare in his capacity of Judge of ciTll 
hw, and diosc lu Ms capacity of judge of equity, that the former, 
being gftModcd on the jnt eMU, were perpetual, and Were caUed 
ae<t«uv eiviUt, or acHonet perpetiut ; the latter were obliged to be 
mfarrad witUo the vcar, and were accordingly called oclieiws •»- 
we, or eefieMs pnninimn 
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before ^em, by creating new writs, commanded tbe vp' 
pearance of both partiee, in order to procnre as complete 
information as possible in regard to-the drcnmsCa&oes at* 
tending the case ; and then they gave a decree upon the 
same by way of experiment. 

To beginnings, and drcnmstanoes like fheee, tbe Eng« 
lish conrts of eqnity, it is not to be doabted, owe fheir 
present existence. In onr da3rB, when such strict notioiu 
are entertained concerning tiie power of magistralteo and 
judges, it can scarcely be supposed that those oomrtn, how- 
ever nsefnl, conld gain admittance. Nor, indeed, eren in 
the times when tiiey were institated, were their pvoceed- 
ings free from opposition ; and afterward, so late as the 
reign of qneen Elisabeth, it was adjudged, in the case of 
CcUetton and Gardner, that the lulling a sequestrator 
from the Court of Chancery, in the discharge of his bnsi- 
ness, was no murder; which judgment could only be 
awarded on tiie ground that the sequestrator's oommissioD, 
and ctmsequendy the power of his employers, was illegal.* 
Howerer, the authority of the coorti of equity has, in 
process of time, become settled; one of the oonstitnent 
branches of the legislature eren receives at present ap- 
peals from the decrees passed in those courts ; and I have 
no doubt that several acts of the whole legislature mig^t 
be produced, in which die oflftce of the courte of equity is 
openly acknowledged. 

The kind of process that has in time been established 
in die Court of Chancery b as follows; after a petiMon is 
received by the court, the person, sued ii. served with a 
writ of subpoena, to command his ifjppearan^. If he does 
not appear, an attachment is issued against him ; if a non- 
ineentta is returned, diat is, if he is not to be found, a 
proclamation goes forth against him; then a commission 
of rebellion is issued for apprehending him, and bringing 
him to the Fleet prison. If the person sued stands far- 
Hher in contempt, a seijeant at arms is to be sent out to 
take him ; and if he cannot be taken, a sequestratiaiL of 

• When dr Edward Coke was lord chief Jwtice of the King's Bench, 
•ad lord Ellesmere lord ehuicellor, dnrinr the rel|ra of Junes I. a 
very serions quarrel also took place between the courts of law aud 
those of equity, which is mvnlioned la the fourth chapter of the thlnl 
book of Judge Btau^atone's Commentaiies : a work in whlck more 
Night resaooabljr have been said on the su^^ect of the courts of equitr. 
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U« land maty be obtained till he appaan. Such ia lh» 
power "Which the Court of Chancery, aa a court of equity,- 
hath gmdaally acquired to compel appearance before it. 
In regard to the execution of the decreea itgiyea, it eeens 
that ooort has not been qnite 80 fooceaafdl; at leaat, those 
lawowxitera whoae worka I haTO had an opportunity of 
seeinga hold it aa a ipaxim, that the Court of Chancery 
cannot Und lh» eatate, but only the person; and, aa a 
eooaequenoe, a person who refoaes to anbmit to its decree, 
is only to be confined in the Fleet prison.* 

On Ods occasion I shall observe, that the authority of 
the lord dianoellor in England, in his oqpadty of a judge 
of equity, ia much more narrowly limited than that which 
die p r ato is in Rome had been able to assume. — The Be- 
man pnetora, we are to remark, united in themselves the 
double office of deciding cases according to the dyil law 
(jut cMleJ, and to the prsetorian law, or law of equity; 
nor did tiiere exist any other court besides their own, that 
mig^t aerre aa a check upon them: hence it happened, 
tiiat their proceedings in the career of eqjoity were very 
axUtrary. In the first place, they did not use to make it 
any very strict rule to adhere to the tenor of &eir own 
edicts, during the whole year which their office lasted : 
and they assumed a power of altering them as they thought 
proper. To remedy so capital a defect in the distribution 
of justice, a law was passed so late as the year of Rome 
687 (not long before Tully's time) which was called Lex 
Comeiia, firom the name of C. Cornelius, a tribune of the 
people, who propounded it under the consulship of C. Piso 
and Man. Glabrio. By this law it was enacted, that prsB- 
turs should in future, constantly decree according to their 
own edicts, witiiout altering any thing in tibiem during the 
whole year of their prtetorship. Some modern civilians 
produce a certain senatns-consult to the same effect, which; 

• The Coortof Cbancery, wu, T«ry likely, the flnt instituted of the 
two courts of eaaity : u ft was the highest court in the Itingdoiii, it 
was best able to beirin the establtehment of an office or power, which 
naturally gave rise at first to so many objections. The Coiu-t of Ex- 
cbeqner, we may suppose, only followed the example of the Court of 
Chancery : in order the better to secure the new power it assumed. It 
eren found it neceasary to bring out the whole strength it could mus- 
ter : and both the treasurer ana the chancellor of the Exchequer sit 
Cor are supposed to sit) in the Court of Exchequer, when it is Tormed 
as a court of equity* 
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fhey say, hkd be«& pMsed a hundved ymn IteAne; whiU 
otiMn are of opinion fbat Uio aamo St iM>t genidae: haw-i 
ever, sapposixig it to be reaUy ao, the paaiinig of tlu lav! 
we mention diewa tbat it had not been ao wen attsBded! 
to aa it ought to have been. 

Though the aboye-meotioned arbitrary prooeediagB d 
ppMDtora were thna rei^reaaed, Hiey retained anodierpan- 
lege, equally hnrtfal; whidi waa, that ewy oew pnBtor,! 
on hia ooming Into oAee, luUL it in hia power to retaiai 
only what part he pleaaed of the edicta of hia prede^ 
oeaaon, and to r^ect tlie remainder: from wtncii it fol^ 
lowed, that the pratarian lawa, or edicts, thoqgh provided 
for 80 great a nmnber of important caaea, were really iai 
force for only one year, die time of the duration of a piw* 
tor*a office. Nor waa a regulation made to remedy tiiii 
<Mipital defect in the Roman juriaprodence before the time 
of ihe emperor Hadrian, which ia another remartahlei 
proof of the very great alowneaa with which uaeful puMki 
regulationa take place in any nation. Under tiie veign oil 
tiie emperor we mention, the moat uaeful edicts of fomer! 
fOBton were, by hia order, collected, or rather oompikd, 
into one general edict, which waa thenceforward to be ob- 
aerved by all civil judgea in their dedaiouB, and was ac- 
cordingly called the perpetual edict (perpetwim ediGtum).\ 
Thia edict, though now loat, aoon grew into great repute; 
all the jurisconsults of til&oae da3rB vied vpith eadi other in 
writing oommentariea upon it; and ^e empeaor hima^ 
thought it 80 glorioua an act of hia reign, to hav« caused 
the aame to be framed, that he oonaidered himaelf on tbat 
account aa being another Noma.* 

But the courta of equity in England, notwithstanding 
die exteaaive jurisdiction Ihey have been aUe, in paocew 

* Several other more extendve law-compilstions were framed after 
the perpetual edict we mention ; there having heea a kind of emult- 
tton among the Roman emperors, in regard to the improTement of 
the law. At last, under the reign of Justinian, tfaitt celebrated com- 
pUation was publfsbed, called the Code of Justinian, which, under dif- 1 
ferent titles, comprises the Roman laws and the edlcu of ihepraton, 
together with the reseriptt of the emperors, and an equal sanctfcm 
^as giren to the whole. This was an event of much the same natart i 
as that which will take place in England, whenever a coalition shiU 
he ewBcted between the courts of common law and those of equltf : 
uid both shall thenceforward be bouud alike to frame their judgmeBte 
from the whole mass of decided caies and precedents then ezistlntr, 
at leMt such of it as may be consistenfly brought together into ok 
compilation. 
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Of tiincy t# aMRnnOy ii6wr siip6nQd6o, Hio oflicr courts of 
law. Thme conrti ttill oontinae to e^lrtm the Manemftii^ 
*er as limiierly, and lutTe pfrored a lasting diack on ibm 
mnoralions, and, in general* the proceedings of the sonrts 
of equity. And here we may remark tiie singular, and, 
at the same time, effectual, means of balancing each other's 
influence, redprocally possessed by the courts of the two 
different qMcies. By means of its exchudvepriTilege, both 
of creatiog and issuing writs, the Court of Chancery has 
been able to hinder til&e cou^ of ctmimon law from arro- 
gating to themselves lh» oognisance of those ne^ cases 
which were not provided for by any law in being, and 
thus dangerously uniting in themselves, the power of 
judges of e^ity wifli that of judges of common law. On 
the other hand, tiib courts of common law are alone in- 
vested with the power of punishing (or allowing damages 
for) tbose cases of violence by whidi the proceedingB of 
the courts of equity mi^t be opposed; and thus they have 
been enabled to obstruct the enterprises of the latter, and 
prevent their effbcting in themselves, the like dangerous 
anion of tte two oflkoes of judges of common law and of 
equity. 

Prom the situation of ^e English oourti of equity, wifli 
respect tor tiie courts of common law, those courts have 
really been kept within limits that may be said to be ex* 
actly defined, if the nature of Uieir functions be considered. 
In the firat place, they can neither touch acts of parlia- 
ment, nor the established practice of the other cojurts, 
much less reverse the judgments already passed in these 
latter, as the Roman prsBtors sometimes used to do in re- 
gard to the dedaions of their predecessors in oAce, and 
sometimes also in regard to their own. The courts of 
equity are even restrained fipom taking cognisance of any 
cas« for which the other courts can possibly affbrd reme- 
dus: nay, so strenuously have the courts of common law 
defended the verge of their frontier, that they have prevent- 
ed the courts of equity from using, in their proceedings, 
tbe mode of trial by a jury; so that when, in a case of 
wludi the Court of Chancery has already begun to take 
cognisance, the parties happen to join issue <hi any parti- 
calar fact (the truth or fidsehood of which a jury Is to de- 
termine), the Court of Chancery is obliged to deliver up 
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t»^the CSooit of KiBg^ Bflndkkihv»te1iefiMill» 
In ftm, ifee «xaaBpte of tteiegBluity «f tfie ¥■•• 
in tho ooiurtit of oominon Imit, linnboui 
tottoeoarteof eqaity'; and ndls ormcoidv 
ai» canfUly kcft of tho plwidingii, doteiBdnationn» and 
aeto of tbeae oowts, to serve 80 nUos iw fntnie deciiionfl.* 
So far, therefore, fnm having it infaaa pow«r ' to tem- 
per amd modermte^ (ibat is, ta aiterj the written law or 
stotnles, a judge of equity, we find, cannot alter tbe vd- 
wiltten law, that isto say, the estahUshed practioe of tiw 
other conrtt, and the jndgmenttgionn d edthere up aPL; nor 
eai* he even meddle witii tiiose eases for whicb eiliinr Umb 
written or unwritten law has already made general ptovi' 
sions, and <tf which there is a possibility for the ordinary 
oeorts of law to take cognisance. 

From aU tiie ahove ohservations, it lioOows, liiat of the 
oornrto of equity, as estaUished in Bngiand, tiM foUowing 
definition may be given, wlueh is, that they are a kind of 
iilfsri&r experimetUal legialatiire, continiially einplaycd 
in finding oat and providing law-remediea for tinse new 
species of cases, for which neither the coorts oA eonmoB 
law nor the legislature have yet found it cooTenieaat or 
prhoticaUe to estaUish any; in doing wfaieh, they are to 
fiBrbear to interfere witii such cases as they find already 
ingeneralprovidedfor. A judge ofequity is also to adhere, 
in Jus decteioms, to the system of decrees formerly passed 
in has own court, regular records of which axehept far that 
purpose. 

Rom this latter drcomstanoe it again follows, that a 
judge of equity, by Ihe very exercise he makes of his 
power, is continually abiidgiag the arbitrary part of it; as 
every new case he detenuines, every precedent he esta- 
blidies, beoomes a landmark, or boundary, wUdi both he 
and his successors in office ure afterward expected to re- 
gard. 

Here it may be added as a condusion, that appealafrnn 
the decrees passed in the courts of equity are carried ts 
tte house of peers; which drcnmstaace alone mii^t sug- 
gest that a judge of equity is sulgected to certain pesitife 

• The msfter of dw rolls la the keeper of thflM reeonki, M the tMe 
of the office ea p rcec s. His emplojmeot ta the Court of Chaocer; fe 
of great Importance, as he can hear and determine causes la the ah- 
ol tte Iwrd chanceHor* 
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rdMy bMidat thMe' qf nateiv 4mmI oatMsteuM imlp ;* vmr 
apfeal Imuk Bfttorally pounded on a rappotition thst 
flome roles of that kind were neglected. 

The abefve diecMrien on the Sni^iah law has pteved 
mmsh longer tiutn I intended at fint ; bo mnoh ae to have 
swelled, I tnd, into two additional ohapten. However, 
I eeafeae I hare been nnder the greater temptation to treat 
at acme length the md^ect of the comrts of equity, as I- 
have found, the error ( whioh may be called a conetitntifiaal 
one) oonoaming the ariiitrary office of those ooorte, to he 
connlimanced hy the apparent antliority of lawyers, and 
of man of aWHties, at the same time that I have not seen» 
in any book, an attempt made profesMdly to oooAtte the 
sane* or Indeed to point oat the nataie and tiue office off 
the eonrts ef egvity. 

CHAP. XII. 

' or crimlaal justice. 

Wb we now to treat ef an article which, thoagh it does 
not in Bngland, and indeed shoald not in any state, make 
pairt of the powers which are properly constitution^, that 
is, of the reciprocal rights by means of which the powert 
that ooncur t» form the gorernment constantly balance 
eaidk otter, yet essentially interests the security of indl- 
▼id«nle» and, in the iarae, the constitation itsdf : I mean 
to sposk of criminal justice. But, previous to an ez.poal> 
tion of the laws at England oa this head, it is necessary 
to deeire the reader's attention to certain considerations. 

Wben a nation intrusts the powor of the state to a cer* 
taiii number of persons, or to one> it is with a view to two 
pointi: one, to repel more effectnaUy foreign attacks ; tiie 
othMf** to maintain domestic tranq;nillity. 

To aeooBsplish the former point, each individual suiven- 
dera a share of his property, and sometimes, to a certain 
degfoe, even of his liberty. But though ihe power of those 
who are the heads of the state may thereby be rendered 
Tory considerable, yet it cwimot be said, that liberty is, 
alter all, in any high d^pwe endangered; because» should 
ever Ibe executive power turn against the nation a strengtii 
wbioh ought to be emi^yed solely for its defonce, this na« 
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I, if H wwe x««Il7 ft«e (by wbich I : 
hf politkal pivgiidioM), would be at no low for fvovidav 
the mease of ite aecority. 

In r9gnd to the latter otgect, tibat ie, llie maintenance 
of domMtic tfanqnflHty, every indiTidaal amst, exclaene 
of new renunciations of hie natural liberty, moreoTer ear* 
render (which ie a matter of fur more dangerooi onue* 
qoenoe) a part of hie permmal secmity. 

The legielatiTe power being, from ^ nature of Irnmaii 
affaira, placed in the altematxre, either of ej ip oe in gjndi- 
-ndnale to dangera which it is at the same time aide ex> 
tramely to diminish, oi^'Of delivering up the state to the 
boundless calamities of yiolenoe and anarchy, findi» itmlf 
eompelled to reduce all its memben widiin reach of the 
arm of the public power, and, by withdrawing in saeh cases 
the benefit of the sodal strength, to leave them expceed, 
here and defenceless, to the exertion of tbm compaiatnrely 
immense power of the executors of the laws. 

Nor is Hub all : for, instead of that powerful reactkm 
which the public autJunity ought in the fonner case to ex- 
periento, here it must find none ; and the law is obliged 
to proscribe even the attempt of resistance. It is therefore 
in regulating so dangerons a power, and in guarding l»t 
' it should deviate from the real end of ite institntiQiiy that 
legislation ought to exert all ite efibrts. 

But here it is of great importance to observe, that tiie 
more powers a nation has reserved to itself, and the mere 
it limito the authority of the executors of the laws, the more 
in^nstrioualyought its precautions to be multipltod. 

In a atete where, from a seriea of evento, the will of 
the prince has at length attained to hold the place of law, 
he spreads a universal oppression, arbitrary and nnneist- 
ed; even complaint is dumb : and the individual nndistin- 
guishable by him, finds a kind of safety in his own insig- 
nifioanoe. With respect to the few who surround him, as 
they are at the same time the instmmento of his greatnees, 
'they have nothing to dread but momentery capriota: a 
danger against which, if there prevails a oertain general 
mildness of manners, they are in a great measure seeored. 

But in a stete whore the ministem of the laws meet 
with obstacles at every step, even their strongest pes- 
sions are oontinually put in motioQ ; and that portion of 
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fttWe' ftvdioiiftsr, daponted with them u Oe hutrament 
of natiimal tramqaiKty, easily hecomes a nMwt fornddabls 



Let OS btifica wMi the most ixwrnuthlb ■ u ppo el tien, aad 
iweghie a prince whose intentioiui axe in every case tho- 
nmf^y nprii^t; let ns even snppoM that he never lends 
an ear to the soggeettcms of tiiose whose interest it is t» 
deceive him; nevoiheless, he will be snlgect to error : and 
tiiis emnr, which, 1 will tether allow, solely proceeds fnm 
his attachment to the paUic wellkre, yet may happen to 
prompt him to act as if his views were directly opposite. 

When opportitnitles- shall offer (and many snch wiH 
ooour) of procnxing a public advantage by overieaplng r»* 
straintB, confident in die uprightness of his intentUms, and 
heing natorally not very earnest to discover the distant 
evH oonpeqnences of actions in which, from his very virtue, 
he feels a kind of complacency, he will not perceive, that, 
in aiming at a momentary advantage, he strikes at &e 
law* themselves on which the safety ot the nation rests ; 
and that those acts, so laudable when we only considtr 
the motives of IhOln, make a breach at whidi tyranny wUl 
one day enter. 

Yet f axihes, he will not even imdefstand the complaints 
that will be made against him. To insist upon them will 
appear to him to the last degree izOnrions : pride, when 
perhaps he is lesst a^are of it, wiU> enter the lists ; what 
he b^ran with calmness he will prosecnte with wannth ; 
and if the laws shall not have taken every possible precaur 
tion, he may think he is acting a very honest part, while 
he treats as enemies of tlie state, men whose only crime 
will he that of being more sagactons dian himself, or of 
being-ia a better situation for judging of the resnlts of 



Bat it were to exalt human natnre extravagantly, to 
think that this case of a prince, who never aims at aug- 
menting his power, may, in any shape, be expected fre- 
quently to occur. Experience' evin<Ses, that the happiest 
dispositions are not proof against tite allucements of power, 
which has no charms but as it leads on to new advances; 
authority endures not the very idea of restraint, nor does 
it cease to struggle till it has beaten down every boundary. 

Openly to level every barrier, and at once to assume the 
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afceolnte iii«itBr,«8 w iaid beftiw,wpald be « fcoittMi at- 
ttemfiL But it is hgre to be wmeinb— d,tihfct timie pwr- 
en of the people which are reserved as a check upon ttie 
sovereign^ cam only he eiFeetaal so fiur as tfiey mn bron^t 
into action by private individnalB. fleuNtimee a dtim, 
liy the Iwce and pers eve i an ce of his cemplaints, openi 
the eyes of the nsdon; at otiier tiaaesy some Tnembar of 
the l^tislataxe proposes a lawfor the wnoTBl of some pid»- 
Ue abase : tiMse, thei«fore,will bethe penoDS against whon 
the prince 4rill direot all his eflbrts.* 

And he will the more assuredly do so, as, from tiie cmff 
so usual among men in power, he will timik diat Hm oppo- 1 
aition he meets with, however general, wholly depends on i 
the aetirity of one or two leaden ; and amidBt the caknla- 
tioQs he will make, bodi of the snppoeed smaUnesi of the 
obs t a cl e which offien to his view, and of the decisive coo* 
aequenoe of the suii^e blow he thix^ neoessaiy to strike, 
hewUl be urged on by the despair of ambitiom on the point 
of being baffled, and by the most violent of all hatredB, 
tfmt whidi is preceded by contempt. 

In that case, which I am still consideriBg, of a really 
free nation, the sovere^ must be very careful that mili- 
tary violence do not make the smallest pait of his plwa : 
a breach of the social compact like tbis, added to the hor- 
ror of dM expedient, would infallibly endanger Ins whole 
anthority. Bat,on the other hand,if he be reoohred to soc- 
oeed, he will, in defect of odier resooroes, try the vtmoA 
extent of the legal powen whidi the eonatitiition hasin- 
trosted with him; and if tiie lawa have not in a manner 
provided for every poesilfle case, he win avaU lunMelf of 
the imperfect precautions themselvestiiat have been taken, 
es a oover to his tyrannical proceedings; he wiD parsoe 
steadily his particular ot^ect, while his professione breaihe 
nothing bat tike general welfive, and destroy the ussiri liffn 
of the laws, under the very ehelter of tiie finms contrived 
for their secnrity.t 

Thisisnotall: independently of tiie immediate mischief 



and _ 
fain. 



By the wonl/>rtac«, I meui those who, under whatever MMlUtloB, 
in whatever gorermnent It may be, are at the head ofpabUc tf- 

if aoT penoD riioald charn me with ealamidatinf honaa natwe 
(for it ii her alone I am accusing here), I would detire Um to caat U« 
eye* oa the birtory of Loolt XI...«f a SieAeliM, and above all, on that 
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be may dojlf thelegid«tai«liil«notenotin^»e,«beUoi«a 
will TCwdi tkB eomtifeiitkm ctaw; md the ooneternailion 
heconiiig general anKmg tke people, eack Individtnl will 
find himMlf endA^ed in a state wliioli yet may esSuliit all 
the cimmiom a ppearances of liberty. . 

Not imly , therefore, tibe safsty of the individiiaT, but that 
ef the nation itself, reqiiiresthe iztmostprecantiens in the 
establJAment of diat necessary but feimidable prerogative 
of dispensing ponishments. Hie first to be taken, ofen 
without which it is impossible to aToid Ae dangers above 
Mg geeto d, is, tbat it never be left at the disposal, nor, if it 
be po8Kikle,exposed to die infloence, of the man who is the 
depository ef the public powor. 

The neat indjepensable preoautien is, that this power 
«hall net be vested in the legislative body; and this pre- 
owsion, so necessary aUke under every mode of govern- 
ment, becomes doubly so when only a -small part of the na- 
tion has a share in the legislative power. 

If tlie judicial auttiority were lodged in the legislative 
part of tiM pec^e, not only the great inconvenience must 
easoe of its thus becoming independent, but also that worst 
of evils, the suppresrion of the sole circumstance that can 
w^ identily tins part of tibe nation with the whole, which 
in, a 'vmrnf^ unlgectkm to the rules which they tiiemselves 
prescribe. The legislative body, which could not, without 
rain to itself, establish openly, and by direct laws, dis- 
tiactione in fevoor of its members, would introduce them 
by its judgments ; and the people, in eleethig representa- 
tives, would give themselves masters. 

The judicial power ought therefore absolutely to reside 
ia a suhordi^te and dependent body — dependent, not in 
its particular acts, with regard to which it ought to be a 
itanctaary, but in its rules and in its forms, whidi the le- 
gislative authority most prescribe. How is this body to 
becemposedt In this respect farther precautions must be 
taken. 

In astate wheie the prince is absolute master, numerous 
bodies of judges are most convenient, inasmuch as they re- 
strain. In a oonaiderable degree, that respect of persons 

of Eoflavd before the Kvcdolion : he woald tee the «rts muI activitf 
of fOTcnuneat fawzsMe, in proportion la It fiadnlly lost ita mean* of 
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.whioh to one fneritaUe attendmt <m that mode of gorem- 
nMnt. BesidM, those iMiies, whatoTer their oatwsid pri- 
Til^es may be, being at bottom in a state of great weak- 
mtm, have no other meuis of aoqninng die teepeot of tlie 
people than their int^prity, and tiieir oonstancy in obeer7> 
ing certain mlee and forma: nay« these drcmnstanoes, 
united, in some degree, overawe the soTereign himself, ani 
discourage the tibooghts he mi^t entortain of making tiiem 
the tools of his caprice.* 

But in a strictly limited monarchy, that is, where tbe 
prince is nnderstood to be, and in fact is, subje^ to the 
laws, numerous bodies of judicative would be repognanli 
to the spirit of the constitution, which requires tliat all 
powers in the state should be as much confined as the end 
of their institution can allow; not to add, tiaat, in ▼icii'si- 
tndes incident to such a state, they might exert a Tery 
dangerous influence. 

Besides, that awe which is naturally inspired by such 
bodies, and is so osef ul when it is necessary to strei^Etiien 
the feebleness of the laws, would not only be snperftnonsi 
in a state where the whole power of the nation is on tiaeir I 
aide, but would moreover have the mischievous tendency^ 
to introduce another sort of fear than that which men most 
be taught to entertain. Those mighty tribunals, I am will- 
ing to suppose, would preserve, in all situations of afiairs, 
that int^nrity which distinguishes them in states of a dif- 
ferent constitution : they would never inquire after the in- 
fluendt, still less the political sentiments of those whose 
fate tiaey were called to decide; but these advantages, not 

• The abov£ observation*, are in a gre»t mcasare meant to allade to 
the French oarUmen*. and particularly that of Parti, which formed < 
such a couaiaerable body as to be once summoned as a fourth order to* 
the ffeneral estates or the kiniifdom. The weii^htof that body, increased 
by tne circumstance of the members boldins their places for life, was 
in general attended with the advantage uf placing them above hem; 
overawed by private individaalsin the admiuistrauon either of civil or 
criminal Justice : it even rendered them so difficult to be managed by 
the court, that the ministers were at times obliged to appoint parties- 
IwJudges, or commitMries. to try such men as they re»oived to ruio. 
These, however, were oniy local advantaires, connected with the ns- 
tare of the French government, which was an uncontrolled monarchy, 
with considerable remains of aristocracy. But, in a free state, such s 
powerful body of men, invested with the power of deciding' ou the 
life, honour, and property of the citizens, would be productive of ven 
danferons political consei(|aences ; and the more so, u such Jndfes had, 
, as is die case all over the world, except here, the power of dectdin; 
vpon the matter of law and the matter of fkcC 
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ting foaii4«d in tbe aeceMity of tbingn, tad thapoww of 
vAi jadgm seeming to exempt tiiem tram being eo vwy 
irtiunu, n^an would be in danger of taking vp liie fatal 
pmoD, tiaat tbe eimple exact obaerranoe of the law* la not 
ke only task of prudence ; the dtiaen called upon to defend, 
I the sphere where intane has placed himahis ownrii^ta, 
nd tfaoae of the nation fteelf , woold dread Uie oomeqnence 
f eren a lawful conduct, and though encouraged by the 
iw, might desert himself when he came to behold its mi- 
litters. 

In the assembly of those who sit as his judges, Ae d' 
ben might possibly descry no enemies; but neitiaer would 
le see any man whom a similarity of circumstances might 
sagage to take a concern in his fate : uid their rank, es- 
pecially when joined with their numbers, would appear to 
bim to lift them abore tiaat which overawes injnstioe when 
the law has been unable to secure any ottier check-^1 mean 
tte reproadiies of tlie pnbU^. 

And these his fears woold be considerably heightened, 
if, by the admission of the jurisprudence received among 
certain nations, he beheld those tribunals, already so for- 
midable, wrap themselTes up in mystery, and be made, as 
it were, inaccessible;* 

* An allMloii to made here to theMcrecy with wbleb dieproceedingf, 
hthe ■dBrintotratioo of criminal justice, are to be carried on, accoiil- 
Ik to the ralea of the civil law, which Id that respect are adopted orer 
tH Europe. As toon as the prisooer is committed, be to debsnred of 
tkedi^ht of everjr body, till he has gooe throaf h his several exaniaft- 
tlna. One or two iudges are appointed to examine him, with % clerk 
tottke hto answers in writtnif, and he standi alone before them in some 
piirate room in tbe prison. The witnesMS are to be examined apar^ 
lad he to not admitted to see them till their evidence to closed : they 
kt then ecnfronted together, before all tbe Iudges, to the end that the 
MiiKMes may see if the prisoner to really tne man they meant In glv- 
l| their respective evidences, and that tbe ortooner nay oltiect to 
Nch of them as he shall think proper. Thiii done, the depositions of 
im witnesses, who are adjudved upon trial to be excepttonable, are 
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Ml adde ; the depositlonB of the others are to be laid before the j aases, 
M veil as the answers of the prisoner, who has been previouiily called 
qnato confirm or deny them in their presence; and a copy of the 
•Wieitdelivered to him, that he may, with the assistance of a counsel, 
rtidi to now granted him^ prenare for h is justiflcatton. Tbe judges afe. 
skai been said before, to decide both upon the matter of law and 
k natter of fact, as well as upon all incidents tiiat may arise during 
ktcourae of tlie proceedings, such as admitting witoesMS to be heara 
•Ualf of the prisoner, itc, 

[Ok mode of criminal judicature may be useful as to the bare disco- 
n of truth— a point wnich I do not propose to discuss here ; but, at 
me time, a prisoner to so completely delivered up into the hands 
jndffes, who even caa detain him almost at pleaaore by mnniply- 

P 
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. Ha eooUiiotfhinkfWUiioat dismay, of llMMeTiitpifla^ 
within whidi he ia one day periuipeto behnmnred— of thoae 
proi0eediage,iis1uiown to.faim, tinongh which he is to pan 
— poI that.total secliuaon^from the society of other men— 
or of those long and secret examinations, in .which, abas' 
doned.wholly to himself, he wHl have nothing bat a pt>- 
sire defence to oppose tojtiie artfoUy-Taried questiinisof men 
whofe intentions he shall at least mistrust ; and in- which ' 
his spirits, broken down by solitude, shall receive no sup- 
port, either from the counsels of his friends, or the looka 
of those who may offer np vows for his deliverance. 

The security of the individual, and the oonsdonsness of 
that security, beipg then equally essential tu the enjoyment 
of liberty, and necessary for Ihe preservation of it, these two 
points must never be left out of sight, in the estaUisfameat 
of a judicial power; and I conceive that they neoessarity 
lead to the following masums. 

In the first place, I shall renynd the reader of what has 
been laid down above, that the judicial authority ouc^t 
never to reside in an independent body ; still less in has 
who is already the trustee of the executive power. 

Secondly, the party accused ought to be provided wi& 
all possible means of defence. Above all tilings, the whole 
jj^noeedings ought to be public. The courts, and their dif- 
ferent forms, must be such as to inspire respect, but never 
terror: and the cases ought to be so accurately ascertained, 
the limits so clearly marked, that neither the ezecutiYe 
power, nor the judges, may ever hope to transgress them 
■with impunity* 

In fine, since we must absolutely pay a price for tiie 
advantage of living in society, not only by relinquidusg 
some share of our natural liberty (a surrender which, in 
a wisely4ramed government, a wise man will make wi^ 
out relu6tanoe), but even also by resigning part of out 
personal security — ^in a word, since all judicial power is 
an evil, though a necessary one, no care should be omitted 
to reduce as far as possible the dangers of it. 

As there is, however, a period at which the prudence of 

Inf or delaying his examinatlont, that, wlienerer it i* adopted, mea 
are atanoit aa much afraid of being accuied. aa of beinr gnilty, and cfr 
pecially grow very cautioua how they interfere in p«d)llc matten. >V( 
ahall seepreaently how the trial by Jury, peculiar to the Engljah uatioDj 
ia adodraUy adi^cd to the nature of a free atate. 
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■an mial ffeop» at wlndi the niety of the jadbidttalmvit 
be glTen vp, and the law 10 1» resign him to the judgment 
of a Um penoB0» that is (to epeak plainly), to a dedoon. 
in some senee arbitrary, it is necessary that the law should' 
aaxTOW aa far as possible this sphen of peril, and so order, 
natten, that when the snigect shall happen to be smn- 
nioned to the decision of his fate by the fallible consdenoe 
of a few of his feUow-creatnres, he may always find in 
them adTOcates, md nerer adTeisaries. 

CHAP. XIII. 

The f ttl^ect contiiiucd. 
Af TSB haTing offered to the reader, in the preceding diap- 
ter, soch general considerations as I thought necessary, in 
Aider to convey a more just idea of the spirit of the Grimir 
nal jndicatare in England, and of the ady antics peculiar ^ 
to it, I now proceed to ^xhiUt the particnlars: ^ 

Wlien a person is chai^ped withaorime, tiie magistrate, 
who is called in England ajuiiiee qf the peace, issues a 
vazrant to apprehend him ; but this warrant can be no 
more than an order for bringing the party before him: he 
mast then hear him, and take down, in writing his an- 
sverss together ^ith the different informadoos. If it ap> 
peajs, on Hub examination, either that the crime laid to 
the charge of the person who is broni^t before the jostioe 
wss not committed, or that there i^ no just ground to sus- 
pect him of it, he most be set absolutoly at liberty; if the 
contrary results from the examination, the party aocnsed 
must give bail for his appearance to answer to the charge, 
unless in capital cases; for tiien he must, for safer ens' 
tody, be really committed to prison, in order to take his 
trial at the next sessions. 

But this precaution, of requiring the examinatkm of an 
accused person, prerious to his imprisonment, is not ^e 
only care which the law has taken in its behalf; it has 
further ordaukcd, that the accusation against him shoold 
be again discussed, before he cam be exposed to the dan- 
ger of a triaL At erery session the sheriff appoints what 
is called the grand jvrjf* This assembly most be com- 
posed of more than tweire men, and less than twenty- 
four; and is always fonnad out of the most c onsi d er able 
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fenons in tiie county. Its fonoCion ia, to ffrnmJne 4m 
evidence limt haa been given in support of every chnxge: 
if twelve of tlioae persons do not ooneor in the opnuon 
tiiat an acensation is well grounded, liie pnrty is immedi- 
ately discharged; if> on the contrary, twelve of the grand 
jury find the proofs sufficient, the prisoner is aaid to he 
indicted, and is detained, in order to go tfaxongh Uie ze* 
vaining process. 

On the day appomted for his trial, tibeprisonerisbroiiglit 
to the bar of the court, where the judge, after caoaing the 
bill of indictment to be read in his inresence, must aak him 
how he would be tried 1 to which the prisoner answers. 
By God and my country; by which he is understood to 
daim to be tried by A jury, and to have all tlie judicial 
means of defence to which the law entitles bim. The 
sheriff then appoints what is called the petit jury: this 
must be composed of twelve men, chosen out of the oounty 
where the crime was committed, and possessed of a landed 
income often pounds a year: their declaration finally de- 
cides on the truth or falsehood of the accusation. 

As the fate of the prisoner ttius entirely depends cm the 
men who compose this jury, justice requires that he«hould 
have a share in tibe ch<HCe of them ; and this he has, 
through the extensive rig^t which the law has granted 
him, of challenging, or olgecting to suidi of them as he 
may think exceptionable. 

These challenges are of two kinds. One, vrhich is 
called the challenge to the array, has for its ot^iect to 
h&ve tiie whole pannel set aside : it is proposed by the 
prisoner, when he thinks that Ae sheriff who fonned the 
pannel is not indifferent in the cause ; for instance, if he 
Uiinks he has an interest in the prosecution, that he is re- 
lated to the prosecutor, or in general to the party who pre- 
tends to be injured. 

The other challenges are called, to the polls (in axpita) : 
they are exceptions proposed against the jurors, severally, 
and are reduced to four heads by sir Edward Coke. — ^That 
which he calls propfer honoris retpecium, may be proposed 
against a lord empannelled on a jury^ or he might chal- 
lenge himself. That propter drfectum takes place when 
a juror is legally incapable of serving that office, as ^ he 
is an alien; if he has not an estate sufficient to qoaUfy 
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himy &c That propter delictum has for ito olgeet to let 
aoida any juror conTicted of sucfa crime or miademeaiunr 
aa renders him infamoiw, as felony, peijnry, &c. That 
propter .affectum is propoeed againat a juror who has aa 
interest in the conyictioiL of the prisoner: one, for in^ 
staace* who has an aotkm depending between him md 
tbe prisoner; one who is of kin to the proeecator« or his 
CKWiTiiMilj attmney, or of the same society or corporatioB 
vitli him, &c« 

In line, in order to relieve even the imagination of th« 
pri0Oifcer» the law allows him, independently of the several 
challetigea above-mentioned, |q challenge peremptorily* 
that in to aay, without shewing any cause, twenty jnran 

When at length the jury is firarmed, and they have*taken 
their c»ath» the indictment is opened, and the prosecntor 
prodmces ^e prooft of his aoonsation. Bat, unlike to the 
rales of the civil law, the witnesses deliver tiieir evidence 
in the presence of the prisoner : the latter may pat qae8i> 
tiona to them; he may also produce witnesses in his be^ 
half* and have them examined upon oath. Lastly, he is 
allowed to have a coonsel to assist him, not only in the 
disciiasion of any point of law which may be complicated 
with the fact, but also in the investigation of the fact it- 
self, and who points out to him the questions he ought to 
ad^y or eren asks them for him.^ 

S«ch are Uie precautions which the law has devised for 
eaaee of common prosecutions ; but in tiiose for high-trea- 
aon, end for misprision of treason, that is to say, for a con> 
BgirBcy against the life of tiie king, or against the state, 
and Ibr a conceidmeat of it$— ^accusations which suppose 
a beat of party and powerftil accusers — ^the law has pro* 
vided for the accused party farther safeguards. 

First, no person can be questioned for any treason, ex- 

• When a prifoner is an aUen. one hair of the jorort matt also be 
tUeUB : a jary tbos fonsea is called a jary de nUdietale limgtut, 

t Whea tb«w teveral challenges redace too mach the noaiber of 
fbe Joxora on' the pannel, which is forty-eigrht. new ones are naiaed 
OD a writ of the Judge, who are named the taUSf from diose words or 
the writ, dteem or oelo tales. 

T TUs last article, however, is not established by law, except in 
\ of treason; It is done only tfaroi^gh castom and the indalgence 



of the Judges^ 



goods. 



The penalty oT a mispTislon of treason, is flie forfdtnre of ^1 
1^ and Imprisoaneatiiar life. 
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oept a direct attempt on the life of the king, after tiirce 
years elapsed since the offence. 3^. The accused party ■ 
may, independently of his other legal groonds of dial- 
lenging, peremptorily challenge thirty-fire jurors. 3". He 
may have two counsels to assist him throui^ the' whole 
course of the proceedings. 4^. That his witnesses may not 
be kept away, the judges must grant him tiie same ccnnpal- ; 
BiTe process to bring them In, which they issue to compel 
the evidences against him. 5^. A copy of his indictment 
asust be delivered to him ten days at least before the trial, 
in presence of two witnesses, and at the expense of five 
shillings ; which copy must contain all the faets Uid to 
his charge, the names, professions, and abodes of the j«- 
rors who are to be on the pannel, and of all the witnesses 
who are intended to be produced against him.* 

When, either in cases of high-treason, or of inferior 
crimes, tiid prosecutor and the prisoner have doted Hmr 
evidence, and the vntnesses have answered to the respec- 
tive questions both of the bench and of the jurors, (mb of 
the judges makes a speech, in which he suias up die facts 
which have been advanced on both sides* He points out 
to the jury what more precisely constitutes the hinge of 
tiie question before them ; and he gives them his cpinioo 
both with regard to the evidences that have been given, 
4ind to the point of law which is to guide them in dieir 
decision. This done, the jury withdraw into an adjcwoiag 
room, where they must remain without eating and drink- 
ing, and witiiiout fire, till they have agreed unanimously 
among themselves, unless the court give a permissioD to 
the contrary. Their declaration, or verdict (veredictmn), 
must (unless they choose to give a special rerdiet) pro- 
nounce expressly, either that the prisoner is guQty, or 
that he is not guUty, of the fact laid to his charge. Lastly, 
the fondamental maxim of this mode of proceeding is, that 
the jury must be unanimous. 

And as the main object of the institution of the trial by 

jury is to guard accused persons against all decisians 

whatsoever from men invested wi& any permanent ofiir 

dal authority ,t it is not only a settled principle, that flie 

• Stat. 7 'Will. III. c. 3. and 7 Anne, c. 21. The latter was to be ia 
force only after the death of the late Pretender. 

1'Lawt (as Jvnius saj* extremely well), are intended, not to trait 
to what men will do, but to guard against wlat they oKty da.* 
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ofunion which the judge deliyen has no weight bat such 
as the jury choose to give it; hat their yerdict miut, be- 
sidee^ comprehend the whole matter in trial, and decide 
as well upon flie fact as upon the point of law that may 
aziae oot of it: in other words, they most pronoonce both 
on the commisBion of a certidn fact, and on die reason 
which nckakes sach fact to be contrary to law.* 

This Is even so essential a point, that a bill of indidk* 
ment must expressly be grounded upon those two olgects. 
Thus an indicton^t for treason most charge, that the al- 
leged facts were committed with a treasonable intent (pro^ 
ditoriej. An indictment for murder must exprejto, that 
the fact has beto committed with tnalice prepente, or 
afore-thought. An indictment for robbery must charge, 
that the things were taken with an intention to rob Com^ 
mojiirandi), &c.t 

Juries are eren so uncontrollable in their rerdict (00 
apprehensive has the constitution been lest precautions to 
restraia. them in the exercise of their functions, howerer 
specions in the beginning, might, in the issue, be con- 
verted to the very destmclion of the ends of that institu- 
tion), that it is a repeated principle, that a juror. In de- 
livering his opinion, is to have no other rule than his 
opinion itself: that is to say, no other rule than the be- 
lief which results to his mind from the facts alleged o& 
both aides, from their probability, from tb» credibility o^ 
the witnesses, and even from aUsuchcircnmstances as he 
may have a private knowledge of. Lord chief justice Hale 
himself on tfaissutisJect, in the following terms : 



• Unlen tbey choose to give a special verdict.—' When the Jnrj 
teys Coke) doabt of the law, and Intend to do that which' is just, thef 
fiud the special mattery and the entry is, Et super MA mOateriA P*- 
ttaU diMcreHonem jmstieiariorum.* . Inst. ir. These words of Coke, 
we ossy obeenre, confirm beyond a doubt the power of the iory to de- 
tfrmine on the whole matter in trial— a power which in all constltn- 
tion«l views is necnsary ; and the more so, since a prisoner cannot 
in Enflrlaad challenge die judge, as he can under the dvii law, and 
for tbe same causes as he can a witness. 

t The principle that a jury is to dedde both on the fact and the 
ersusteoWy or it, is so well understood, that if a verdict were eo 
framed as only to have for its ol^ect the bare existence of the fact 
laid'to the charge of the prisoner, no punishment could be awarded 
by tbe iodge in consequence of it. Thus, in the prosecution of Wood- 
Ul, for printing Junius*s Letter to the King (a supposed Ubel), the 
lory bmaghit n tiie following verdict, guilttf of printing amd mA- 
lithimg only tbe consequence of which was the dtebarge of tat 
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' Ixk this reMM of the jnry » they are to coiMidier the en^ 
denoe, to veigh the credibility of the witneaeee, and the 
force and efficacy of their testimonies; -wherein (as I hare 
before said) they are not precisely bonnd by the ndes of 
the ciTil law, vie, to have two witnesses to proye erery 
fact, unless it be in cases of treason, nor to rcgect one wit- 
ness because he is single, or always to believe two wit- 
nesses, if the probability of the fact does, upon odier dr- 
cumatances, reasonably encounter them; for the trial is 
not here simply by witnesses, but by jury : nay, it may so 
fall out, ihat a jury, upon their own knowledge, may kaow 
a thing to be false, that a witness swore to be true, ormay 
know a witness to be incompetent or incredible, though 
nothing be objected against l^im— and may giro their ver- 
dict accordingly/ 

If the verdict pronounces not guilty , the prisoner is set 
at liberty, and cannot, on any pretence, be tried again for 
Ae same offence. If the verdict dedaies him guilty, then, 
and not till then, the judge enters upon his function as a 
judge, and pronounoes the punishment which the law ap- 
points.* Bat, even in this case, he is not to judge accord- 
ii^ to lus own discretion only ; he must strictly adhere 
to the letter of the law ; and no constructive extension 
can be admitted; and, however criminal a fact might in 
itself be, it would pass impunished if it were found not to 
be positiv^y comprehended in some one of the cases pro- 
vided for by the law. The evil that may arise from the 
impunity of a crime, — that is, an evil, which a new law 
may instantly stop— has not by the English laws been 
considered as of magnitude sufficient to be put in compa- 
rison with, the danger of breaking through a barrier on 
which so' materially depends the safety of the individuaLt 

• When the party accused is one of tiie lords temporal, he UkeiriBe 
ei\)oy8 the nniveraal privilege of beinr jodged by hia peers, thoor^ 
tile trial then differs in several respecn. In the first place, as to tB< 
namber of the jurors : all the peers are to perform tte ranction of each, 
and they most be summoned at least tweotv days before-hand. V 



\ 



namber of the jurors : all the peers are to perform the ranction of each, 
and they most be summoned at least twenty days before-hand, f* 
When the trial takea place during the session, it m said to be in the h^h 



eourt'Of parliament ; and the peers ofBciate at once as jurors and 
jadges : when the parliament Is not sitting, the trial is said tobe in 
the coart of the high atetoard of £nWon3-'an office which is not 
usually tn being, but is revived on those occasions: and tiie bigk 
steward performs the office of Judge. 9°. In either of these cases, 
anaqimliy is not required : and the minority, which mast consisl of 
twelve persons at least, is to decide. 
1 1 shall here give an instance of the scruple with which ttie Bafiiali 
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To all theM fnetmJdaoa taken by fhe law for liM safety 
if the sulgect, one drcamatanoe mnat be added, which in- 
ieed would alone justify the partiality of tiie English law* 
fen to their laws in preference to the dyil law ;— -I mean 
be ahsolnte r^ection they have made of torture.* With- 
nt repeating here what has been said on fl&e snigect by 
he admirable author of the treatise on * Crimes and Punish- 
aents,' I shall only obeerte* that the torture, in itself -so 
lorrible a^ expediant, would, more especially in a free 
itate, be attended with the most fatal consequences. It 
ns abaoluteiy necessary to preclude, by rejecting it, all 
ittempts to make the pursuit of guilt an instrument of 
rengeance against the innocent. Eren the convicted cri- 
uinal must be spared, and a practice at all rates exploded, 
■hich mii^ht so easily be made an, instrument of endless 
rexation and persecution.! 

For the farther prevention of abuses, it is an invariable 
usage that the trial be public. The prisoner neither makes 
his appearance, nor pleads, but in places where every body 
nay hare free entrance ; and the witnesses when they give 
their evidence, the judge when he delivers his opinion, the 
jury when they give their rerdict, are all imder the public 
eye. Lastly, the judge cannot change either tibe plaoe or 
kind of punishment ordered by the law ; and asheriff who 
ihodld take away the life of a man in a manner different 

odra proceed npon occaiions of thii kind. Sir Henry Ferrcn bar- 
ai[ bMB ftfroted by rlrtiie of a warrant, in which he was termed a 
hif A/, thoorh he was a banmet, Nighnnnle, his servant, took his 
pvc, and killed the officer; but it was deckled, that, as the warrant 
ns M ill warrant, the killing of an officer in executing that warrant 
EDold not be morder, because no i^ood warrant: wherefore he was 
'bond not guilty of the murder and man-slaughter.' See Croke's Rep. 
P. m. p. ^1, 

a Coke says Cloat. III. p. 35), that when John Holland, duke of 
Exeter, and William de la Pole, duke of Suffolk, renewed, under 
Uemry VI., the attempts made to Introduce the ciTil law, they exhi- 
bited the torture as a beginning thereof. The instrument waa called 
the didte of Exeter's daughter. 

i lodge Foster relates from Whitelocke, that the Ushop of London 
iaavlng said to Felton, who had assassinated the duke of Buckingham, 

if you will not confess, you must go to the rack:* the man replied, 
irit moat be so, 1 know not whom I may accuse in the extremity ot 
Die torture; Ushop Laud, perhaps, or any lord at this board.' 

' Sound sense (adds Foster) in the mouth of an enthusiast and a 
rnffian.' 

lAud having proposed the rack, the matter was shortly debated at 
Qie board, and it ended in a reference to the Judges, who manlmoasiy 
resolved that the racs could not be legally used. 

P« 
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from that wbidh the law proacxibe0» woold be paoaemte 
tm gnilty of murdes.* 
/» In a wordy fhe constitution of Enf^and, being a fkoc coni 
■dtatioBy demanded, from that drcomstance alone (as 
should already have but too often repeated, if ao fani 
mental a troth oonld be too "Often nrged), ext 
precantiona to gnard against the dangers which unaTc 
ably attend the power of inflicting punishments ; and it S 
partiealarly when considered in this light, tiliat the txia 
by jury proTOs an admirable institation. J 

By means of it, the jndioial authority is not only plaoel 
oat of the handi of the man who is invested with the eze| 
catiTe aathority — it is eren out of the hands of the jndg« 
himself. Not only the person who is trusted with the 
public power cannot exert it, till he has, as it were, recdT- 
ed a permission to that purpose, of tiiose who are eet apart 
to administer the laws; but these latCbr are also restrained 
in a manner exactly alike, and cannot malLe the law speak, 
but when, in thdr torn, tiiey have likewise receired per- 
mission* 

And those persons to whom the law has thus exctosirely 
delegated the prerogative of deciding that a punishmeat 
is to be inflicted — ^those men, without whose deelaratkn 
the executive and the judicial powers' are both thus boimd 
down to inaction, do not form among themselves a perma* 
nent body, who may have had time -to study how their 
power can serve to promote their private views or interest : 
they are men selected at once from among the people, who 
perhaps never were before called to the exercise of sudi a 
Amotion, ner foresee that they ever shall be called to it 
again. 

As the extenrive right of challenging effectually bafllei, ! 
on one hand, the secret practices of such as, in the face 
of so many discouragements, might stiU endeavour to make 
the judicial power subservient to their own views, and, od 
the other, excludes all personal resentments, the sole affec" I 
tion wiiidi remains to influence the integrity of those who ', 
alone are entitled to put the public powerinto action, dar- 
ing tlie short period of their authority, is, that their owb 

• And if any other penon hot the sherilT, eren thn tndM Mmelf. i 
were to csom death to be inflicted upon a man, thoagb conrlcted, U ■ 
wonM he deemed homldde. See Blaclutonei book Iv. chap. 14. ' 
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ite 80 mSbo^elM is eMentuily oonaeeted witii Hiat «f th« 
lan whote doom they are going to decide. 

In fine, anch is the happy nature of this institntloa, that 
le judicial power, a power an formidable in itself* which 

to diapoM, without finding any resietance, of die pro- 
erty^ honour, and life, of individuals, and which, what.' 
rer precautions may be taken to restrain it, must in a 
reat d^ree remain arbitrary, may be said in England to 
dstr^to accomplish eirery intended piirpoee-«and to be 
I the hands of nobody.* 

In all theae observations on die adTantages of the Eng« 
sh criminal law, I have only considered it as connected 
ridi the constitution, which is a free one ; and it is in this 
iew alone that I have compared it with the jurisprudence 
eeeived in other states. Yet, abstractedly from the weighty 
snstitutionalconsideration which I have sufi^iested, I think 
bere are still otiier interesting grounds of pre-eminence on 
be side of the laws of England. 

In the first place, they do not pennit that a man should 
IS made to ran tibe risk of a trial, but upon the dedaratian 
if twehre persons at least (the grand jury). Whetiber he 
M in priaon, or on his trial, they neVer for an instant re- 
me firee access to those who have either advioe or comfort 
ogivetaun; they even allow him to summon all who may 
lave any fhiag to say in his favour: and, lastly, what is 
>f very great importance, the witnesses against him must 
leliver their testimony in his presence: he may cross exa- 
nine them, and, by one unexpected question, otmfound a 
rhole system of calumny: indulgences these, aU denied 
>y die laws of other countries. 

Hence, though an accused person may be exposed to have 

lis fate decided by persons (ihe. petty jury J who po e sq a s 

lot, perhaps, all that sagacity which in some ddlicate cases 

t is particularly advantageous to meet with in a judge, yet 

his inconvenience is amply compensated by the extensive 

means of defence with which the law, as we have seen, 

Ian provided him. If a juryman does not possess that exn 

pertness which is the result of long practice, yet neither 

Iocs he bring to judgment that hardness of heart which 

• The conMqaenos of (Ma ImtltQllMi !•, tbst no man la England ovor 
neeti the man of whom be m^y •STi ' That man has a power to decide 
m my death ct MteJ If we could ror a moment foivet the advuitages 
it that taslltallon, we ought at least to admire the iofferndty of It. 
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i»t taar^ or lefls, also the opasequenoe of it: a&d 
abont him the principles (let me say, the unimpaired in 
atinct) of humanity, he trembles while he exerdees th^ 
awfol office to which he finds himself called, and in doom 
fol cases always decides for meicy. 

It is to be farther observed, that, in the usual ooone m 
things, juries pay great regard to the opinions deiirerea 
by the judges; that, in tiiose cases where they are cl< 
as to the fact, yet taiA ttiemselyes perplexed wilh 
to the degree of guilt connected with it, ^ey leave it, 
has been said before, to be ascertained by the discretion 
the judge, by returning what is called a special verdict 
that, whenerer circumstances seem to alleviate the guil' 
of a person, against whom neyertheless the proof has beeo 
positive, iSaay temper their verdict by recommending him 
to the mercy of the king (which seldom fails to piodiu» al 
least a mitigation of the punishment) ; that, though a 
once acquitted can never, under any pretence whataoever, 
be again brought into peril for the same offence, yet a ae 
trial would be granted if he had been found gaUty 
. eridence strongly suspected of being false. Lastly, w1 
distinguishes the laws of England from those of otiier ooun 
tries in a very honourable manner, is, that,' as the tor< 
ture is unknown to them, so neither do they know an; 
more grievous punishment than the simple depriTati< 
of life. 

All these circumstances have combined to introduce 
a mildness into the exercise of criminal justice, tihat 
trial by jury is that point of their liberty to which 
people of England are most thoroughly and uniTeraall: 
^wedded ; and the only complaint I have ever heard nttered 
against it, has been by men who, more sensllde of tixe ne 
oessity of public order than alive to the feelings of huma- 
nity, think that too many offenders escape with imponiCyf 

CHAP. XIV. 

The satject concluded, iam relalive to Impriaonmentr 

But what completes that sense of independence whiditiw 
laws of England procure to every individual (a sense whici 
is the noblest advantage attending liberty) is, the great 
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sera of llieir pncantUnui upon the delicate point of impri- 
■oninent 

In the fint place, hy allowing, in moet eases, enlarge- 
ment upon bidl, and hy prescribing, on that article, ex- 
press rules for the judges to follow, they hare removed all 
pretexts, which drcamBtanoes might afford, for depriving 
a man of his Hherty. 

But it is against the execntiTe power that the legidatme 
has, abore 'all, directed its efforts : nor has it been but by 
kIow degrees that it has been soccesBfal in wresting from 
it a branch of power which enabled it to deprive the peqple 
of their leaders, as well as to intimidate those who might 
be tempted to aasome Uie fonctlon ; and which, having 
thus aQ the efficacy of more odious means vrithont the 
dangers of Uiem, was perhaps the most formidable weapon 
with which it might attack pablic liberty. 

The methods originally pointed out by the laws of Eng- 
land for the enlargement of a person nnjostiy imprisoned, 
were tiie writs of mainpriset de odio ei oHot and de honHne 
repiegiando. Those writs, which could not be denied, were 
an order to the sheriff of the county in which a person was 
confined, to inquire into the causes of his confinement; 
and, according to the circnmstances of his case, either to 
djscfaarge him completely, or upon baiL 

But the most usefiil method, and which even, by being 
most general and certain, has tacitly aboBirtied all the 
others, is the writ of Habecu Carpus, so called, because it 
begins with the word Hiabem corpus ad subjiciendum. 
This writ being a writ of high prerogative, must issue from 
the Coort of King's Bench: its effects extend equally to 
niKM oounty ; afid the king by it reqaires,or is understood 
to i^oire, the person who holds one of his sheets in cus- 
tody, to carry him before the judge, with tl^date of tiie 
eonfinement, and the cause o(it, in order to discharge him, 
or oontinne to detain him according as the judge shall 
decree. 

But this writ, which might be a resource in cases ef 
vblent imprisonment effected by individuals, or granted 
at tlieir request, was but a feeble one, or rather was no 
TCMmroe at all against Uie prerogative of the prince, espe- 
cially under the ftway of the Tm^, and in the beginning 
of that of the Stoarts. And even in the fint yearp «' 
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Charlet the Fint, the judges of the King's Bencliy -whoi 
in consequence of the spirit of the times, and of their hdd* 
ing their places durante bene piaeito, were constancy de> 
TOted tu the court, declared, < that they could not, upon a 
Baheoi Corpus, either hail or deliyer a priscmer, thou{^ 
oommitled witlM>at any cause assigned, in case he was ctnok 
mitted by the special command of the king, or by tibe VaiB 
<tf the priTy-conncU.' • 

Those principles, and the mode of procedure which re« 
suited from them, drew the attention of parliament; and 
in the bill called the Petition of Bight, passed in UietiurA 
year of the reign of Charles the First, it was enacted, tiiat 
no peraoa should be kept in custody, in consequence of | 
such imprisonments. I 

But the judges knew how to OTade the intentionof this act: 
they indeed did not refuse to discharge a man imprisoned i 
wiUiout a cause: but they used so much delay in the ex- 
amination of the causes, that they obtained tiie full eflbct 
of an open denial of justice. 

The legislature again interposed, and in the act passed 
in the sixteenth year of the reign of Charles Uie Firat,the 
same in which the Star-chamber was suppressed, it was 
enacted, that * if any person be committed by the king him- 
self in person, or by his privy-council, or by any of the 
members thereof, he shall have granted unto him, wittiout 
delay, upon any pretence whatsoever, a writ of HabeoM 
Corpus; and that the judge shall thereupon, within three 
court days after the return is made, examine and deter- 
mine the legality ef such imprisonment.' 

The act seemed to preclude every possibiltty of future 
evasion : yet it was evaded still; and, by the connlmnce 
of the judgM| the person who detained the prisoner oMd, 
without dai$er,wait for a second, and a third writ, called 
an alias and a pluries, before he produced him. 

All these different artifices gave at length birth to the 
famous act of Habeas Corpus (passed in the thirty-first year 
of the reign of Charles the Second), wjbioh is ooasidered 
in England as a second Great Charter, and has extinguish- 
ed all the resources of oppression.* 

• The rea title of thia act it, * Ad Act for better aecaring the li- 
berty of the svtdect, aud for prereniton of impri«onment beyond tbe 
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The principal articlea of this act aire> 1. To fix ttM dlfb- 
rent terms allowed for bringing a prisoner: those terma 
are proportioned to the distance, and none can in any case 
exceed twenty days. 

2. That the officer and keeper neglecting to make due 
returns, or not delivering to the prisoner or his agent, 
within six hours after demand, a copy of the warrant of 
commitment, or shifting the custody of the prisoner from 
one tn another, without sufficient reason or authority (spe- 
cified in the act), shall, for the first offence, forfeit one 
hundred pounds, and for the second, two hundred, to the 
party aggriered, and be disabled to hold his office. 

3. No person, once delivered by Habeas Corpus, shall 
be recommitted for the same offence, on penalty of five 
hundred pounds. 

4. Every person committed for treason or felony, shall, 
if he require it, in the first week of the next term, or the 
first day of the next session, be indicted in that term, or 
else admitted to bail, unless it should be proved upon oath, 
that the king's witnesses cannot be produced at that time : 
and if not indicted and tried in the second term, or session, 
he shall be discharged of his imprisonment for such im- 
puted offence. 

5. Any of the twelve judges, or the lord chancellor, who 
shall deny a writ of Habeas Corpus, on sight of the war- 
rant, or an oath that the same is refused, shall forfeit se- 
verally to the party aggrieved five hundred pounds. 

6. No inhabitant of England (except persons contracting, 
or convicts praying to be transported), shall be sent pri- 
soner to Scotland, Ireland, Jersey, Guernsey, or any place 
beyond the seas, within or without the king's dominions 
—on pain, that the party committing, bis advisers, aiders, 
and assistants, shall forfeit to the party aggrieved a sum 
not less than five hundred pounds, to be recovered with 
treble costs — shall be disabled to bear any office of trust 
or profit — shall incur the penalties of a pnemunire,* and 
be Incapable of the king's pardon. 

e Thettatttte* of premnnire, thus called from the writ fer their exe- 
cution, which begins with the wonls prmmmnire (for prmmonerei fa- 
ciaSf were originally designed to oppose the usurpations of the popes. 
The first was passed under the reign of Edward the Fir.4t, and was fol- 
lowed by several others, which, eren before the reformation, establish- 
ed soch effectual provisions as to draw upon one of tbem the epithet 
of extermbiU »tohUmm. The offences agalost wUch those ststntes were 
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BOOK II. 

a tibw ov tbi adyantaobs of tbs bbolish ootbkn* 
mkbt, and of tbs hiobts and libkrtib8 of tbi 
fboplb; and a confibmation, bt kkfbrbncx to 
facts, of tbb pbinciflb8 statbd in tbk wobk. 

CHAP. L 

Some adranta^es peculiar to the Engllah constitaUoB. 
1. The uoUy of the ezecutire pover. 

Wb hare seen in former chapters the resources allotted to 
the different parts of the English government for balanc- 
ing each other, and how their reciprocal actions and Tea^ 
tions produce tiie freedom of the constitution, whi<di is no 
more than an equiUbrium between the ruling powers of 
the state. 

I now propose to shew, that the particular nature and 
functions of these same constituent parts of the gOTemment, 
which give it so different an appearance from that of other 
free states, are moreoTer attended with peculiar and very 
great advantages, which haire not hitherto been sufficiently 
obMrre^. 

The first peculiarity of the English goremment, as a free 
government, is its having a king — ^its having^llirown into 
one place the whote mass, if I may use the expression, of 
the executive power, and having invariably and for ever 
fixed it there. By this very circumstance also has the 
depoHtwn of it been rendered sacred and inexpugnable ; 
— by making one great, very great man in the state, has 
an effectual check been put to the pretensions of Ahooe wbo 
otherwise would strive to become such; and disorders have 
been prevented, which, in all republics, ever brougirt on 
the ruin of liberty, and before it was lost, obstructed the 
enjoyment of it. 

If we cast our eyes on all the states that ever were free, 

framed were likewiie dlstiof oiahed bv the appellatioQ of prmmtmirt; 
aDd under that word were lodaded ail attempts to increaae the power 
or the pope at the expense of the roval authority. The puniahmeut 
decreed (or such cases was also called a prmmnntre ; it has siuceheco 
extended t6 sereral other kinds of offence, and amounts to imprison- 
ment at the kioff*s pleasure, or for life, and forfeiture of all eoods and 
rents of lands. 
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ire ahaU gee tliat the people, ewer taming their jealonay, 
IS it was natural} againat the execntiye power, bat never 
iiinfcingof the meant of limitmg it, ao happily praralent 
in England,* nerer eaq^loyed any other expedienta faoaide 
be einrioas one of treating that power to magiatratea, wiiom 
they appointed annually ; which waain greaimeaanra the 
lame aa keeping the aoanagement- of it to themaelTeat 
irfaenoe it resulted, that tiie people who, whaterer may be 
Ihe frame of the goTemment, alwayapoaaeaa, after all, the 
reality of power, thua uniting in themaelvea with thia re* 
ility of power the actual exenaae of it, in farm aa well aa 
In fact, ooBStitnted the whole state, b order, thMefoare* 
h^ally to diatozb the whole state, nothing.' more- waa re- 
inisite than to put in motion a certain number of indi* 
riduala. 

In a atate which is amall and poor, an airmgement of 
this kind ia not attended with any great inconveniencea, 
as every indiTidual ia taken up with the care of providing 
for hia anbaiatenoe, as great ol^ects of -ambition are want*' 
mg, and aa evils cannot, in iiatih. a state, ever become much 
oompiiehted. In a state that strives fnr aggrandiaement,: 
the diffieultiea and danger attending the puzauit of such a 
plan inspire a general spirit of caution^ and every indi* 
vidual makes a sober use of his rights aa a citixen. 

But when, at length, those exterior motives cease, and 
the paasions, and even ihe virtues, which tiiey exotted^ 
are thua reduced to a state of inaction, the people turn their 
eyes back towards the interior of the republic ; and every 
indiTidual, in seeking then to concern himself in aU afB^n^ 
aeeka for new objects that may restore )dm to that atate 
of exertion which halnt, he finds, has rendered ne c es sar y 
to him» and aima at the exerciae of a share of power which, 
small aa it is, yet flatters his vanity. 

Aa the preceding eventa must have given an influence to 
a certain number of oitiaens,'they avail Uiemselvea of the 
gmend disposition of the people to promote tfaeir'private 
views: the legislative power is thenceforth continually in 
motion ; and, as it is badly infonned and falaely^ directed* 
almost every exertion of it is attended witfa some injury to 
the Utws, or the state. 

* The rendering that power dependant on the people for its snp- 
pUes.'-See <m tUs snhject, chap, vi book f. 
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This i0 not all; asthoae who compoaa the grtieral —O j 
hliet canmot, in conMqoemce of tiidr numbera, e u tfc fU l 
any trapes of gratifying their printte ambition, or, in gl 
neral, tikeir private pasnons, lliey at least seek to gratil 
their poMtieal caprices, and they aoonnralate the lionoiq 
and dignidesef the state onsomefaTOiirite whom tin poMi 
Toioe happens to raise at tliat time. ' 
< Bnt,asinsaoha8tatetfaerecanbe,fTomtheirrega3arit 
of tiie determinations of the people, no such thing as I 
settled coarse of measures, it happens that men neTer cat 
exactly tell the present state of public afEairs. The pow<l 
thns giren away has already become very great, befon 
those fsr whom it was given so much as suspect it* and h 
himself who eiqoys that power does not know its foil eai 
tent : bat then, on the first o p port n nity that offers, he sod 
denly pierces through the doud which hid the snmmit finm 
him, and at once seats himself upon it. The people, v 
HiB other hand, no sooner recover sight of him, tttan ibe] 
see their favourite now become their master, and disoovvi 
the evil, only to find that it is past remedy. i 

As this power, thus surreptitiously acquired, is deetitoM 
of the support both of the law and of the ancient oovurse 4i^ 
things, and is even but indifferently respected by thoee whi 
have sulgected themselves to it, it cannot be mamtaind 
bnt by abasing it. The people at length succeed in fbrmisf 
somewhere a centre of union; they agree in the ciurice o 
« leader; this leader, in his turn, rises; in his torn al« 
he betrays his engagements; power produces its wontei 
ed%ct8, and the protector becomes a tyrant. 

This is not all: fha same causes which havegiven oni 
master to the state> give it two, give three. AH those mm 
powers endeavour to swallow up each oUier; the state be 
comes a scene of endless quarrels and broils, and is in i 
continual convulsion. 

If, amidst such disorders, the peqple retained their free 
dmn, the evil must indeed be very great, to take avray al 
the advantages of it ; but they are slaves, and yet have no 
what in other countries makes amends for politicnl servi 
tode; 1 mean tranquillity. 

In order to prove all these things, if proofs were dSemei 
necessary, I would only refer the reader to what every on 
knows of Pisistratus and Megades, of Marios and S jlb 
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i Cmmae a&d Pompey. Howefer, I camiotaTold tranilat. 
iig a part of tiie speech which a dtuenof Flomioe addmaed 
nee to the senate: the reader will find in it a Und of 
ibridged story of all repioblics ; at least* of those which, 
y Hie share allowed to the pe«yple in the goyemmemt, de- 
erred that name, and whidi, besides, attained a certain 
egree of extent and power 9<^ 

' That nothing homan may be perpetoaLand stable, it ia 
he will of Heaven, that, in all states whatMMTor, tiieie 
hould arise certain destmctiTe families, who are the bane 
md ruin of them. Of this onr own republic affinrds aa 
aaay and more deplorable examples than any other; as ft 
nrea its misfortunes not only to one, bat sereral snch t»^ 
Biliea. We had at first the Buondelmonti and the H9^ 
^erti^ We had afterward the DanaH and the Cerehi j and 
It pr oa ent (shameful and ridicnlons oondnctt) we are wag- 
ng war among onrselveB for the Rieci and the Aibixxi, 

* When, in former times, the Ghibelins were suppressed, 
BTery one expected that the Ckielfs, being then satisfied, 
would have chosen to Uye in tranqniUity ; yet, bat a little 
dme had elapsed, when they again divided themselresinto 
the fono^ns of the irhites and the blaeka. When the 
whites were sappreised,new parties arose, and new tnm* 
Uea followed. Sometimes battles were fonght in faToar 
i>f the eatiles, and at other times qoarrels broke out between 
the nobility and the people: and, as if resolTod to give 
away to others what we oorselTes neither oonld nor would 
peaceably ens^, we committedthe careof our liberty some- 
times to king Robert, and at other timesto his brother, and 
at length to the dnke of Athens; never settling or resting 
in any kind of government, as not knowing, either how 
to enjoy liberty, or snpportservitade.'* 

The y» g'**'« constitation has prevented the possibility 

of miafortanesoftiuskind. By diminishing the power,or 

rather actual exercite of the power of the people,t and 

maUng them share in the legislatnre only by their repre* 

aentatives, the irreeistilde violence has been avoided of 

those nnmertnis and general assemblies, which, on what* 

ever ride Ihey Uirow their weii^t,bear down every thing. 

a Bee the HMory of Florence, hj Machitvel, lib. 111. 
f We shall tee In the seqnel, that this diminiition of the txerdu of 
the power of the people his been attended with a great Increue of 
their IttflTfy. 
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ZetAAm, ai flie p«wer of the people, wbm fhey liKve iib| 
lind"of power» end know how to um it, ie at all taaei 
imDy foraudable, the oonstHntkm has set a eounteipoiBe tt 
H, and the royal authority is this ooonterpoise. I 

In order to render it equal to soch a task, tibe oonatitatio^ 
has, in the first place, conferred on the king, as we hav^ 
seen before, the exdusiye prerogatiTe of calling and ^ 
missing the legislatiTe bodies, and of puttinga aagattve i 
tiieir resolutions. 

Seoondly,it has also placed, on the sidfi of this king, 
whole execntiTe power in the nation. 

Lastly, in order to eflfoct still nearer an eqniUbrivmytiMi 
constitation has inrested the man whom it has made tU 
m3» head of the state, with all the personal.privileges, sB 
the pomp, all the majesty, of which hmnan dignities anl 
capable. In the language of the law, the king is soTcreiga 
lord, and Uie people are his sulgects ; — ^he is imiTenal piv 
prietor of the kingdom ;<>-he bestows all the dignities md 
places; and he is not to be addressed bat witt&the expresi 
sions and outward ceremony of ahnest eastern bmnility. 
Besides, his person is sacred and inyiolable ; aEnd any at* 
tempt whatsoeTor agauast it is, id the eye of ih» law, t, 
crime eqnal to that of an attack upon the whole state. ' 

In a word, since, to have too exactly completed tbeeqni^' 
librinm between the power of the people and that of die 
ovown, would have been to sacrifice Uie end to the aaeaas, 
that is, to hare endangered liberty wiUiaTiew to strengthen 
the government, the deficiency which ought to renkain oa 
ttMT side of the crown has at least been, in ajypeaxance, 
made up, by conierring on the king all that sort of strengtt 
that may result firom the opinion and rererenoa of the peo- 
ple ; and amidst the agitations which are the unaroidable 
attendants of liberty, the royal power,like an anchor ittutt 
resists both by its weight and the depth of its hold, ensures 
a salutary steadiness to the T«ssel of idie state. x 

The greatness of tfaeprerogatiyA of the king, by thnspfo> 
Curing a great degree of stability to the state in genarali 
has much lessened the possibiUty of the evils we haw above 
described ; ithas eyen, we may say, totally prevented them, 
by rendering it imponible for any dtiieu to rise to any 
dangerous greatness. 

And to begin with an advantage by whidi the peopk 
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Hilly mifliBr ihamaehrw to be inflneneed, I meaa fhat of 
uifa, it ioimpowible for it to prodmoe in England offecti 
a any d^;Tee dangeroiu; for though there are lords who, 
eeidee their -wealth, may also boaat of an iUnatxioni de- 
Dent; yet that adTantage, being exposed to a continual 
Boq^aziean witili the splendour of the throne, dwindles al- 
UMt to nothing: and in the gradation oniversallyxeoeiTed 
f dignities^ and titles, that of sovereign prince and king 
lacee him who is inTested with it oat of all degree of pffO> 
nrtiom* 

The ceremnonial of the court of England is eren fonned 
pon tiiat principle. Those perswis who are related to the 
ing hare the title of princes of the blood, and, in Uiat 
iiality»an undisputed pre-eminence over all other persons.* 
fay, the first men in the nation think it an honourable 
istinction to ttiemselTes, to hold the difiEerent< menial of- 
ces, or titles, in his household. If we therefore were to 
it aside tibe ertensiTe and real power of the king, as well 
s the numerous means^he possesses of gratifying the am- 
itbn and liopes of indiTiduals, and were to consider only 
tie migesty of his title, and that kind of strength founded 
n public opinion, which results from it, we should find 
lut advantage so considerable, that to attempt to enter 
ito a competition with it, with the bare advantage of high 
irfh, -which itself has no other foundation than public 
pinion, and Uiat too in a very subordinate degree, would 
e an attempt completely extravagant. 

If this difference is so great as to be thfuroughly sub- 
aitted to, even by those persons whose situation might 
ocline them to disown it, much more does it influence 
tie minds of the people. And if, notwithstanding the 
alae which every Englishman ought to set upon himself 
a a man, and a free man, there were any whose eyes 
rare so very tender as to be dazzled by the appearance 
nd the arms of a lord, they would be totally blinded when 
hey came to turn them towards the royal majesty. 

The only man, therefore, who, to persons xmacquaiated 
nth tba oonstLtntion of E^land, might at first sight ap- 
>ear in a condition to put the government in danger, would 
le one who, by the greatnesa of his abilities and public 

* This, by star, of the Slat of Hen. VIII., extends to the sons, grand- 
MMM, brothers, uncles, and nephews, of the reigning king. 



1» THE'CONOTtTDTION 

iarrioei, au^t harv aoqnired in a lu|^ diign^ tte lo«^ 
of llus people, and obtained a great infloenoe in tbe hoDM 
of oommoBs* 

But how great soeTer tkis entii\uiiaan of the pfabBc ma^ 
be, barren applame is the only fruit -which the man whon 
Uiey favour can expect lirom it. He can hope neither fa 
a dictatorship, nor a consoUhip, nor, in general, for aoj 
power under tlie shelter of which he may at once safeli 
nnmask that ambition with which we might soppoee '''^ 
to have been actuated, or if we suppose him to hare 
hitherto free from any, grow insensibly cenuyt . 
oidy door which the oonstitntion leaves open to hi^i 
Ution, of whatBTer kind it may be, is a place in the a^ 
ministration during the pleasure of the king. If, by thd 
eontinuance of his services, and the preservation of his in 
fluence, he becomes able to aim still hi^^r, the only dooi 
which again opens to him is that of the house of lords. I 

But this advance of the favourite of tlie pet^le towi 
the establishment of his greatness is at the same time I 
great step towards the loss of that power which vuffht] 
der him formidable. 

In the first place, the people seeing that ' he is 
much less dependant on Uieir favour, begin, from 
▼ery moment, to lessen their attachment to him. S4 
him moreover distinguished by privileges which are ths 
olqects nf their jealousy, I mean their political jealouiiy, 
and member of a body whose interests are frequently op 
posite to theirs, they immediately conclude that this greai 
and new dignity cannot have been acquired but tiizoni^ 
a secret agreement to betray them. Their favourite, thm 
suddenly transformed, is going, they make no doubt, to 
adopt a conduct entirely opposite to that which has ti£ 
then been the cause of his advancement and luffix repn 
tation, and, in the compass of a few hours, completely ta 
renounce those prmdples which he has so long and so 
loudly professed. In this, certainly, the people axe mi» 
taken ; but yet neither^ould they be wrong, if they feared 
that a seal hitherto so warm, so constant, I wiU even add, 
sosinoere, when it concurred with theirfaTOuriteVi {irnrate 
interest, would, by being thencefiarth often in opposition 
to it, become gradually much abated. 

Nor is this all; the favourite a£ the peopU does not even 
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M n^ his. new dignity all the increan of gieaftuMtf and 
flat that might at fint be imagined. 

Hitherto he was, it ia true, only a priTate indi?idnal ; 
Ht then he. waa the oigect in which the whole nation in-* 
treated thenuelToa ; his actiona and words were aet fotth 
ft the public pxintB, and he every where met with ap- 
liaiue and acclamation. 

AU theae tokena of pnbUc favonr aie> I know, mmt^ 
imea acquired -very lightly; but they never last long» 
whatever people may aay, unlesa real aerrloea are per- 
onned: now, the title of benefactor to ^e nation, when 
leaenred and univerBally bestowed, is certainly a very 
landsome title, and which does nowise require the aa- 
^stance of outward pomp to set it off. BesideSf though 
IS was only a member of the inferior body of the legisla. 
are, wa must obserre he was the first; and the word 
int ia always a word of very great moment. 

Bat now» that he is made a loid, all his greatness, which 
utherto was indeterminate, becomes defined. By grant- 
ng him prif ileges established and fixed by known laws, 
hat uncertainty is taken from his lustre which is of so 
Boch importance in those things which depend on ima- 
pnation, and his yaloe is lowered jnst because it is aaoer* 
tained. 

Besides, he is. a lord; but then there are seyeral men 
Rrho possess but small abilities, and few estimaUe qualifi* 
nations, who also are lords; his lot is, noTertheless, to be 
•eated among them : the law places him exactly on the 
•ame leiyel with them ; and all that is real in his great* 
aess ia thus lost in a crowd of dignities, hereditary and 
conventional. * < - 

Nor are these the only losses which the faroorite of the 
people is to suffer. Independently of those great changes 
which ^ he descries at a distance, he feels, around him al- 
terations no less visible, and stUl.more painfol. 

Seated formerly in the assembly of the repreeentatives 
of the people, his talents and continual success had soon 
raised him above the level of his fellow-members; and, 
being carried on by the vivacity and warmth of the pub- 
lic favour, those who might have been tempted to set up 
as his competitors were reduced to sflencei or even became 
his supporters. 
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AdaiitMd now into an aMMnbly of pdnHMu mTetted 
wifh a perpetual and hereditary title, he finds menhi^er* 
to hia aapeiiorB — ^men who see widi a jealona eye &< 
shining talents of the homo nomts, and who are firmly n\ 
aoiTed, that, 'after haying been tiie leading man in the 
house of commons, he shall not be the first in theirs. 

In a word, the sacoess of the fayoorite of the people mi 
brilliant, and even fonnidable ; but the constitution, ialbi 
▼cry reward it prepares for him, makes him findakiadof 
ostradsm. His advances were sndden, and his coarse n 
pid ; he was, if yon please,like a torrent ready to bear dov» 
evefy thing before it; but this torrent is compelled, by the 
general arrangement of things, finally to throw itself into 
a Tast reservoir, where it mingles, and loses its foaroe and 
direction. 

I know it may be said, that^in order to avoid the fatal 
step which is to deprive him of so many advantages, thf 
favonrite of the people ought to refuse the new dignitj: 
which is offered to him, and wait for more important sac- 
cesses, from his eloquence in the house of commons, asd 
his influence over tiie people. 

But those who give him this counsel have not snffid 
ently examined it. Without doubt, there are men in Eng- 
land, who, in their present pursuit of a project which they 
think essential to the public good, would be capable of re> 
f osing for a while a dimity which would deprive tbeir 
virtue of opportunities of exerting itself, or might more 
or less endanger it: bat woe to him: who should persiat 
in such a refusal, with any pernicious design I and who, 
in a government where liberty is established on so aoUd 
and extensive a basis, should endeavour to make the peo- 
ple believe that their fate depends on the persevering Tir- 
Cue of a single citizen. His ambitious views being at last 
discovered (nor could it be long before they were so), bia 
obstinate resolution to move out of the ordinary coarse of 
things would indicate aims, on his part, of suoh an extra- 
ordinary nature, that all men whatever, who have any 
regard for their country, would instantly rise vp from al 
parts to oppose him, and he must fall overwhelmed with 
so much ridicule, that it would be better for him to itH 
from the Tarpeian rock.* 

• The reader will, perhaps, oi^ect, that no man In Eoflud cw 
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In fine^ eten thongh we were to snppose ibat fhe new 
lord might, after bia exaltation, have presenred all his 
interest witfi the people, or, what Would be no leas diA* 
cult, that any lord whatever could, hy dint of his wealth 
tod high Wr^, liyal the splendoor of the crown itee^ 
■n these ndTantages, how great eoerer we may nippoee 
diem, MM they woold not of thenuwlTes he able to confer 
m hiu tibe least execatfre authority, must for erer re- 
aiain mere showy unsubstantial advantages. Finding iH 
tte ecciTe powers of the state concentred in that very 
•eat of power which we suppose him inclined to atta^, 
and there secured by formidable provisions, his influence 
nnist always evaporate in inefTectnal words ; and, after 
having advanced himself, as we snppose, to the very foot 
of ttie throne, fonding no branch of independent power 
wUeh he n&ight so fiff appropriate to himself, as at last to 
give a reality to his^ political importance, he would soon 
tee it, however great it might have at first appeared, de- 
diae and die away. 

CSod forbid, however, tiiat I should mean that the people 
of England are so fatally tied down to inaction, by the 
natore of their government, that they cannot, in times of 
oppression, find means'of appointing a leader I No; I only 
taeant to say, that the laws of England open no door 
to those accumulations of power which have been the 
rain of so many republics ; that they ofi^er to tbe ambi- 
tions no means of taking advantage of the inadvertence or 
even fhe gratitude of the people, to make themselves their 
tyrants ; and that the public power, of which the king has 
been muade the exclusive depository, must remain un- 
shaken in his hands, so long as things contmue in the 
legal order; which, it maybe observed, is a strong induce- 
ment to him constantly to endeavour to maintain them 
init.» 

Mtert^n such Tiewi •■ thofe I have raneitcd here : thia is preciseiT 
what I intended to prove. The essential advantage of the EnrliH 
gofermneiit above ail those tliat have lieen called /tm, and wUcli ia 
naay respeets were bat apparently vk Is, that no person in Eogiand 
eaa entertain so much as a thought of ever rlslni; to the level of the 
power eharved with the execatlon of the laws. All men in the state* 
whatever amy be their rank, wealth, or influence, are thoroughly 
convinced that they most, in reaU^r » well as in name, continue to 
he itijttts, «ad are thus compelled really to love, defend, and pro- 
mote, those laws which secure liber^ to the subiect. 
sieveralevenlifta the EngliA hfalwry, pat fii a very atroiiff Ufh^ 

6 
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CHAP. 11. 

^ The lobject concludedw— The execatlre power ia mom 
eaiUj.coiiiined when it Is ONE. 

Anotbbb great advantage, and whidi one would not at 
flnt expect, ia tiiia unitif of the public power in Bngknd 
(in thia union, and, if I may so expreaa myaell, in tiiv 
ooaoarmtion, of all the branches of the execatiTB anOuh 
rity), is the greater fodlity it affords of restnJmng it. 

In thom states where Uie execution of the Inwa is ia- 
tmsted to several hands, and to each wiUi different titia 
and prerogatiTes, such ^vision, and the changenbleneai 
of s^easores which most be the consequence of it, oob> 
standy hide the true cause of the evils of the state: is 
the endless fluctuation of things, no political principles 
have time to fix among the people; and puUic miaior* 
tunes happen without ever leaving behind them any use- 
fuliesson. 

At some times military tribunes, and at otiien consols, 
bear an absolute sway : sometimes patricians usurp every 
thing, and at other times those who are called nobles:* 

this Idea of the stability which the power of the crown girei to tiie 
state. 

The first is, the facility with which the great duke of Marlboroofb, 
and his party at home, were remored from their employments. Han- 
nibal, in circomstances nearly similar, had continued the war aniaift 
the will of the senate of Carthage : Csesar had done the same in Gaol : 
and when at last he was expressly required to deliver up his com- 
mission, he marched his army to Rome, and established a military 
despotism. But the duke, though surrounded, as well as the aboTe- 
named generals, by a victorious army, and by allies, in coi^iiactioa 
with whom he naa carried on such a successful war, did not evca 
hesitate to surrender his commission. He knew ^at all his aoldicn 
were inflexibly prepossessed in favour of that power against which 
he must have revolted : he knew that the same prepossessions were 
deeply rooted in the minds of the whole nation, and that every Ouag 
among them concurred to support the same power : he knew that the 
very nature of the claims he must have set up would instantly have 
maae all his ofllcers and captains turn themselves against him ; and, 
in short, that, in an enterpnse of this nature, the arm of the sea he 
Jiad to repass was the smallest of the obstacles he would have to en- 
counter. 

The other event I shall mention here, is that of the revolntion of 
1660. If the long-established power of the crown had not beforehand 
prevented the people from accustoming themselves to fix ttieir eyes 
on some particular citizens, and in general had not prevailed all 
men in the state from attaining too considerable a degree of power 
and greatnessj, the expulsion of James 11. might have oeea followed 
by events similar to those which took place at Rome after the death 
of Tasar. 

^ The capacity of being admitted to all places of public trwt (at 



OF, ENGLAND. 127 

tt one time fhe people are oppressed by deoem,Tin> and at 
another by dictators. 

Tyranny, in such states, does not always beat down the 
fieoMS that are set aronndit, bat it leaps over them. When 
men think it confined to one place, it starts up again In 
another; it mocks the efforts of the people, not because 
it is inTindble, but because it is unknown ; seized by 
the arm of a Hercules, it escapes with the changes of a" 
Proteus* 

But the indiWsilnlity of the pnbHc power in England has 
constantly kept the views and efforts of the people directed 
to one and the same otgect; and the permanenqe of that 
power has also given a permanence and a regularity to 
tta precautions they have taken to restrain it. 

Constantly turned towards that ancient fortress, tibe 
loyal power, they have made it, for several centuries, the 
otgect of their fear; with a watchful jealousy they have 
considered all its parts ; they have observed all its outlets; 
fltey have even pierced the earth to explore its secret ave- 
anet and subterraneous works. 

United in their views by the greatness of the danger, 
they regularly formed their attacks. They established 
their works, first at a distance ; then brought them suc- 
oesrively nearer; and, in short, raised none but what 
■erved afterward as a foundation or defence to others. 

After the Great Charter was established, forty succes* 
dve oonfirmationK strengthened it. The act called The 
PeHtion qf Might, and that passed in the sixteenth year 
of Charles the Jirst, then followed : some years after, the 
Habetu Corpus act was established ; and the Bill of Rights 
at length made its appearance. In fine, whatever the cir- 
comstances may have been, the people always had, in 
their efforts, that inestimable advantage of knowing with 
certainty the general seat of the evils they had to defend 
themselves against : and each calamity, each particular 
eruption, by pnnting out some wesft. place, served to pro- 
care a new bulwark for public liberty. 

lenrth nined by the plebcisun) havinic rendered useless the old di*- 
anctUm between them and the patricians, a coaUtiou vn^ then ef- 
fected, between the great plebeians, or commoners, who got Into 
thne places, and the ancient patrkdans. Hence a ««» class of men 
Jiw*, whower* called nobiUt and iw6i/«*«. These are «he worda 
by which Utv, after that period, constantly distinguishes those men 
and families who were at the head of die state. 
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To oondude in a few word*;— tlie cfzacalive power in 
England is formidable, bat then it is for ever II10 sane: 

its resources are Tast,bnt their nature is at lengdi known; ! 

it has been made the indiyisible and unalienable attribvfts i 

of one person alone, but then all other persons, of wliat- 1 

ever rank or degree, become reaUy interested to immiii | 

it within its proper bounds.* I 

CHAP. III. 

A MooDd pecnUarity.— The diirliton of On legialatire power. 

Tbb second peculiarity which England, as an indiTidnal 
state and a free state, exhibits in its constitution, is the 
division of its legislature. That the reader may be more 
seBsible of the adrantages of this diyision, he is desired to 
attend to the following considerations: — 

It is, without doubt, absolutely necessary for secnring 
the constitution of a state, to restrain the executire power; 
but it is still more necessary to restrain the l^psfatxre. 
What the former can only do by successive steps (I mean 
subvert the laws), and through a longer or shorter traia 
of enterprises, the latter can do in a moment. As its bare 
will can give being to the laws, so its bare will can also 
annihilate ^em; and, if I may be permitted the expres- 
sion, the legislative power can change the constitntian, u 
God created the light. 

In ordex', therefore, to ensure stability to the oonstitOr 
tion of a state, it is indispensably necessary to restrain 
the legislative authority. But here we must obeerre a 
difference between the legislative and the executive pow- 
ers. The latter may be confined, and even is the more 
easily so, when undivided: the legislative, on the con- 
trary, in order to its being restrained, should absolutely 
be divided. For, whatever laws it may make to restrain 
itself, they never can be, relatively to it, any thing more 
than simple rescduUons; as those bars which it might 
erect to stop its own motions must then be within it, and 



• Tbif lait adTantaf e of the pvatneas and indlvisibUtty of the 

eative power, vis. the obiijraiioo it lays opon the f reatett men in 
the itate, liocereiy to unite in a common canae with the people, will 
be Bore anply dtocnaaed hereafter, when a more partlcalar coopari- 
aon between ihe EngUsh goroameot and the repuhUcaa tarm shall 
*<« offered to the reader. 
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NBt vpoKk i^ tliey can be no "ban. In a word, the suae 
kind of impowibQity is foimd to fix the legUlatiTe power 
when it is otu, which Archimedes olgected against hia 
BMmaff Hie earth. 

Nor does sndb a diTiaian of the legidatore only render 
it poasible fin* it to be restrained, since each of those parts 
into ^irhidi it is divided can then serve as a bar to the mo- 
tions of the others, bat it even makes it to be actually so 
leetnined. If it has been divided into only two parts, it 
is probable that they will not in all cases nnite, eitlier for 
dHnff or undoing: — ^if it has been divided into three parts* 
die cAiance that no changes will be made is greatly in* 
creased. Nay, more ; as a kind of point of honour will 
natnrally take place between these different parts of the 
legialatore, diey will therefore be led to offer to each 
other only sndi propositions as will at least be plansible; 
and all yery prcgndidal changes wiU thns be prevented, 
as it were, before their birdi. 

If the l^iislative and executive powers differ so greatly 
witii regard to die necessity of their being divided, m order 
to dieir bemg restrained, they differ no less with reg^d to 
the other conseqnenoes arising from such division. 

The division of the executive power necessarily intre- 
dnoea actual oppositions, even violent ones, between the 
different ports into which it has been divided ; and that 
part which, in the issne, succeeds so far as to absorb and 
nnke in itself all the others, immediately sets itself above 
the laws. Bat those oppositions which take place, and 
which the publie good requires should take place, between 
tlie different parts of the legislatore, are never any thing 
more dian oj^positions between contrary opinions and in- 
tentions; all is transacted in the regions of the nnder- 
standing; and the only contention that arises is only 
carried on with those inofEbnsive weapons, assents and 
dissents, cqres and mom. 

Besides, when one of diese parts of the legislature is so 
gaocesirfiil as to engage the others to adopt its proposition, 
die resolt is, that a law takes place which has in it a great 
probability of being good : when it happens to be defeated, 
and sees its proposidon rejected, the worst that can result 
from it is, duit a law is not made at that time ; and the 
loss ttrbich the state suffBrs thereby, reaches no farther 
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tiian tiie temporary setting aside of some more or less 
usefol speonlation. 

In a word, the reanlt of a diyision of the execntiTe 
power is either a more or less speedy estaUisihment of 
the right qfthe ttrongat, or a continned state of war:* — 
tiiat of a division of the legialatiTe power, is either tmtii, 
or general tranquillity. 

Hie following maxims will therefore be admitted : That 
the laws of a state may be permanent, it is requisite that 
the legialatire power should be divided : that tfaey nouiy 
haye weight, and continue in force, it is neceasary tiiat 
tiie executiye power should be one. 

If the read^ should conceive any doubt as to the tnith 
of the above observations, let him cast his eyes on the 
history of the proceedings of the English legislature dewn 
to our times, and he will readily find a proof of tiiem. 
He would be surprised to see how little variation there 
has been in the political laws of this country, especially 
during the last hundred years; though, it is most impor- 
tant to observe, the legislature has been, as it were, in a 
continual state of action, and (no dispassionate man will 
deny) has generally promoted the public good. Nay, if 
we except the act passed under William III. by winch it 
had been enacted, that parliaments should sit no longer 
than three years, and which was repealed by a subsequent 
act, under George I. which allowed them to sit for seven 
years, we shall not find, that any law, which may really 
be called constitutional, and which has been enacted since 
the Restoration, has been changed afterward. 

Now, if we compare this steadiness of the Rngliah go- 
▼emment with the continual subversions of the oonstitii* j 
tional laws of some ancient republics, with the impra* 
denoe of some of the laws passed in their assemblies,t and 
with tiie stiU greater inconsiderateness with which they 
sometimes repealed the most salutary regulations, as it 

e Eir«ry one knows the frequent hoetllitietthat took place between 
the Roman Moate and the tribunes. In Sweden there have been 
continual contentioos between the king and the senate* in which the; 
have overpowered each other by turns. And in Eng^land, when w 
ezecutire power became double, by the king's allowlnr the partiamcnt 
to hare a perpetaal and Independent existence, a cnrll war almost i 
immediatenr followed. ' 

t The Athenians, among other laws, had enacted one to foihld Oa 
ai^Ucation of a certain part of the public revenues to any o^er oi 

-«Q the expeqsfs of the theatres and pnbllcebowi. 
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werSy the day after fhey had been enacted — if we call to 
mind the extraordinary means to which the legialatnre of 
thoeo repubhce, at times senuble how its rery power was 
prejudicial to itself and to the state, was oUiged to hare 
recoone, in order, if possible, to tie its own hands,* we 
shall remain convinced of the great adyantages which at* 
tend tlie constitution of ^e English legislatore.f 

Nor ia this division of the English legislatnze accom- 
panied (which is indeed a rery fbrtmiate drcnmstance) 
by any actnal division of the nation : each constitaent 
part of it possesses strength sofficient to ensure respect to 
its resolntions; yet no real division has been made of the 
forces of the state* Only a greater proportional share of 
all thoee distinctions which are calculated to gain the re- 
verence df the people, has been allotted to those parts of 
the legialatnre which could not possess their confidence 
in so high a degree as the otiters; and the inequalities, in 
point of real strength, between them, have been made np 
by the magic of dlgnity.- 

Thna the king, who alone forms one part of the legisla* 
tore, haa on his side the nugesty of t]|e kingly title : the two 
konsea are, in appearance, no more than cunndls entirely 
dependent on him ; they are boond to follow his person ; 
they only meet, as it seems, to advise him; and never ad- 
dreea him bat in the most solemn and respectfdl manned 

Am ih.e nobles, who form the second order of the legisla* 
tore, bear, in point both of real weight and numbers, no 
proportifm to the body of the people^ they have received, 

• In some ancient repablica. when the lerhlature wished to render 
» certain law permanent, and at the same time mittmsted their own 
fatare wisdom, they added a clause to it, which made it death to pro- 
pose the revocation of it. Those who afterward thought such revo- 
atlon necessary to the pnhlic welfare, relyinr on the mercy of the 
people, speared in the public assembly with a baiter about thebr 

i We shall perhaps have occasion to observe hereafter, that the 
true cause of the equability of the operations of the English leglsla- 
torc to the opposition that happiW takes place between the different 
Tiews and interests of the several bodies that compose it; a conside- 
ntlon this, without which all political inquiries are no more than airy 
tpecnlatlons, and tiie only one that can lead to useful practical con- 
dualoos* 



citate>' At nome, wnere au uie oraer we menuon wu uivcrwcv— 
where Hbefueet were laid at the feet of the people— and where the 
tribunes, whose Ainctlon, Uhe that of the Uog of England, was to 
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as a oompenflation, the adTantage «»f perwmal 
and of an hereditary title. 

Besides, the established ceremonial gires to fheir 
bly a great pre-eminence oyer that of the represeatatires 
of the people. They are the upper house* and the otben 
are the lower house. They are in a more special manner 
considered as the king's council; and it is in the placs 
where they assemble that his throne is placed. 

"When the king comes to the parliament, the coimnoas 
are sent for, and make their appearance at the har of the 
house of lords. It is moreorer before the lorda, as before 
their judges, Uiat the commons bring their impeacfaments. 
When, after passing a bill in their own honsey they send 
it to the lords to desire their concurrence, they alwaja 
order a number of their own members to accompany it :* 
whereas the lords send down their bills to them, only by 
some of the assistants of their house.t When the natnre 
of the alterations which one of the two houses may wish 
to make in a bill sent to it by the other, renders a confe- 
rence between them necessary, the deputies of- the com- 
mons to the committer, which is then formed of members 
of both booses, are to remain uncovered. Lastly, those 
bills which (in whicheyer of the two houses they have 
originated) have been agreed to by both , must be deposited 
in the house of lords, there to remain till the royal j^ea. 
sure is signified. 

Besides, the lords are members of the legialature bj 
virtue of a right inherent in their persons; and they are 
supposed to sif in i»arliament on their own aocoant, and 
for the support of their own interests. In consequence of 
this,1hey have the priyilege of giying theirvotes hy prosy i\ 
and when any of them dissent from the resolutions of theii 

•ppose the ettablishnient of new laws, were only s rabordlaate klad 
or msglstracv— many disordera foUowed. In Sweden, and in Scotlaad 
(before the union), faults of another kind prevailed : In the fomer 
Ungdom, for instance, an overgrown body of two thottsaod ooUcs 
nreqaently overruled both king and people. 
* The speaker of the house of lords most come down flrom the wool- 

Kck to receive the bills which the members of the commons briar to 
Ir house. 

t The twelve Judges and the masters in chancery. There Is alto a 
ceremonial establishment with rraard to the manner and marks of 
respect with which those, two of tfiem, who arc^ sent with a hlU to Oe 
commons, are to deliver it. 

t The commons have not that inlyilege, because they are 
f elves prozUt for the people.— See Coke's lost. 4. p. 41. 
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haaae, tiiey may enter a protest againBt them, containing 
the reaMnoB of their particular opinion. In a word, ae thin 
part of the legialatore is destined frequently to balance 
file power of the people, what it could not receire in real 
strength it has receired in outward splendour aud great- 
new; so that, when it cannot resist hy its weight, it oyer- 
awes by its apparent magnitude. 

In fine, as these various prerogatiTes, by which the com- 
ponent parts of the legislature are thus made to balance 
eadi other, are all intimately connected with the fortune 
of the state, and flourish and decay according to the yidssi- 
tndes of puWc prosperity or adrersity, it thence follows, 
that, though differences of opinion may sometimes take 
place between those parts, there can scarcely arise any 
when the general welfare is really in question. And when, 
to resolve the doubts that may arise on political specula^ 
tions of this kind, we cast our eyes on the debates of the 
two houses for a long succession of years, and see the na- 
ture of the laws which have been proposed, of those which 
bare passed, and of those which have been rejected, as 
well as of the arguments that have been urged on both 
ndes, we shall remain convinced of the goodness of the 
prindples on which the English legislature is formed. 

CHAP. IV. 

A thinl advantaire peeoUar to the EngUih goTcmment.— The bmlnect 
(tf piloting laws lodged in the hands of the people. 

A THIBD drcimistance, which I propose to shew to be pe- 
culiar to the English government, is tiie manner in which, 
tiie respective offices of the three component parts of the 
legislature have been divided, and allotted to each of them. 

In most of the ancient free states, the share of the people 
in the business of legislation was to approve'or rqect the 
pn^ositioDs which were made to them, and to give the 
taal sanction to the laws. The function of those persons 
(or in genera] those bodies), who were intrusted with the 
executive power, was, to prepare and frame the laws, and 
then to propose them to the people: and, in a word, they 
pOMessed that branch of the legislative power which may 
l)e called the inUiative, that is, the prerogative of putting 
that power in action.* 

• Ibis power of preflonriy consideriBg and approviog sach laws as 

62 
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This initiative, or exdiuiTe light of pnfothkg in legb. 
latlye aBsemblies, attrilrated to tlie magistrates, is indeed 
Tery nsefol, and perhaps eren necessary, in states of a 
fepnbUcan fonn, for giving a permanence to the laws, as 
vrtXL as for preventing the disorders and straggles for power 
which have been mentioned before ; bat, npon fiTamina' 
tion, we shall find that this expedient is attended with 
ineonveniences of little less magnitadc than the evilB it is 
■leant to remedy. 

These magistrates, or bodies, at first indeed apply fre- 
quently to ^e legislatore for a grant of such branches of I 
power as tiiey dare not of themselves assome, or for the 
removal of soch obstacles to their growing authority as 
they do not yet think it safe fur them peremptorily to set 
aside. But when their aathority has at length gained a 
soflldent degree of extent and stability, as fardier naani- 
fiestations of ^e will of the legislatore coald thea only i 
ereate obstroctions to the exercise of tiieir power, they be- 
gin to consider the leguilatare as an enemy whom they 
Blast take great care never to ronse. They oonseqaently 
convene the assembly of the people as seldom as they can. 
When they do it, they carefolly avmd proposing any thing , 
favoorable to pnblic liberty. They soon even entirely cease 
to convene the assembly at all; and ^e people, after thus 
losing the power of legally asserting their rights, are ex- 
posed to that which is the highest degree of political rain, 
the loss of even the remembrance of them, anless some 
indirect means are foond, by which they may, from, time 
to time, give life to their dormant priYileges : means which 

were afterward to be propounded to the people, wm, in the flr«t ttmes 
of the Roman repablic, constantly exercbed by the senate : lawa were 
■lade popnHjiutUf ex auetoriiate senmiiU. Even iu cases of electloas, 
the previous approbation and auctorUtu of the senate, with regard 
to those persons who were offered to the suffragres of the peo|^, were 
required. * Turn enim non rerebat is magistratom qui ceperat, si pa- 
tres auctores non erant facti.' Cic. pro Plancio. 3. 

At Venice, the senate also exercises powers oi the same kind with 
reirard to the grand eouneitf or aMembly of the nobles. In the caa- 
ton of Bern, all propositlonM must be diMUSsed in the lUtie coandl, 
which is composed of twenty-seven members, before they are laid 
before the council of tlie two hundred, in whom resides the sove- 
reignty of the whole canton. And, in Geneva, the law is, < that no- 
Himg khall be treated in the general council, or assembly of ttie dti- 
aens, which has not been previously treated and approved in the cona- 
eil of the two hundred: and that nothing shall be treated in the fws 
hundred which has not been previously treated aad ansroved in the 
'^•ndl of the twenip^five,* ^*^ 
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may be ftmiid, and miooeed pretty well jn muU states, 
where proTiiriofUi can more easily be made to answer their ' 
intended ends ; bat* in states of considerable extent, hare 
always been fonnd« in the event, to gire rise to disorders 
of the same kind with those which were at first intended 
to be prerented. 

Bat, as the capital prindple of the English oonstitation 
totally differs from that which forms tibe basis of repoblican 
governments, so it is capable of pxocaring to the peo|^ 
advantages that are foand to be nnattainable in the latter. 
It is tiie people in England, or at least those who repre- 
sent them, who possess the initiative in legislation, that 
is to say, who perform the office of framing laws, and pro- 
posing them. And among the many drcamstanoes in the 
English government, which would appear entirely new to 
the politicians of antiqnity, Uiat of seeing the person in^ 
trusted with the execative power bear that share in legis- 
latien which they looked npon as being necessarily the 
lot of the people, and the people enjoy that which they 
thoaght the indi^nsable office of its magistrates, woold 
not certainly be the least occasion of their surprise. 

I foresee that it will be objected, that, as the king of 
England has the power of dissolving, and even of not call- 
ing parliaments, he is hereby possessed of a prerogative 
which, in fact, is the same with that which I have jnst 
now represented as being so dangerous. 

To this I answer, that all circomstances ought to be com- 
bined. Doubtless, if the crown had been under no kind 
of dependance whatever on ^e people, it would long since 
have freed itself from ^e obligation of calliog their repre- 
sentatives together; and the British parliament, like ^e 
national assemblies of several other kingdoms, would most 
likely have no existence now, except in histcny. 

But, as we have above seen, the necessities of the state, 
and the wants of the sovereign himself, put him under a 
neoeasity of having frequent recourse tp his parliament; 
and then the difference may be seen between the preroga- 
tive of not calling an assembly, when powerful canses 
nevertheless render such a measure necessary, and the 
exrlusive right, when an assembly is convened, of i^re- 
pining laws to it. 

In tiie latter case, though a prince, let us even suppose. 
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in order to save appearances, might oondeeoend to 
tiAn anything besides his'own wants, it would be at most 
to propose tiie giving up of some branch <rf hia p ierogadre 
upon which he set no Talne, or to reform such aboaes as 
his inclination does not lead him to imitate ; but he wo«iId 
be very careful not to touch any points whidi might ma- 
terially affect his authority. 

Besides, as all his concessions would be made, or appear 
to be made, of his own motion, and would, in aome mea* 
sure, seem to spring from the activity of Ida seal for the 
public welfare, all that he might offer, though in foct ever 
so inconsiderable, would be represented by him as grants 
of the most important nature, and for which he expects 
the highest gratitude. 

Lastly, it would also be his province to make restrictions 
and exceptions to laws thus proposed by himself; he would 
also be the person who would choose the words to express 
them, and it would not be reasonable to expect that he 
would give himself any great trouble to avoid all ambi- 
guity.* 

But the parliament of England is not, as we said before, 
bound down to wait passively and in silence, for anch laws 
as the executive power may condescend to propose to flim« 
At the opening of every session, they of themselves take 
into tiieir hands the great book of the state ; tiiey open all 
the pages, and examine every article* 

When they have discovered abuses, they proceed to in- 
quire into their causes : — ^when these abuses arise £rain an 
open disregard of the laws, they endeavour to strengfiien 
them ; when they proceed from their insuiBciency, tbey 
remedy the evil by additional provisions.f 

* In the beginnine of the eiditence of the hotue of commons, bUb 
were presented to tb« king under the form of petitUnu, Those to 
which the king assented were registered among the rolls of parlia- 
ment, with his answers to them, and at the end of each parlmment 
the Judges formed them Into statutes. Several abuses having crepC 
into that method of proceeding, it was ordained that the Judges shoaU 
in future make tlie statute before the end of every session. jLastly. as 
even that became, in process of time, insuflScien^ the present method 
of framing bills was established ; that is to say, both houses now frame 
the statutes in tlie very form and words in which they are to stand 
when they have libceived the royal assent. 

t No popular assembly ever ei^oyed the privilege of starting, can- 
vassing, and proposing new matter, to such a degree as the English 
commons. In France, when their general estates were allowed toslt," 
their remonstrtMca wert little regarded ; and still lets r^ard covht 
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Nor do tiiey proceed with leas regularity and freedom^ 
in regard to Uiat important olaject, snlwidies. They are to 
be fhe sole judges of the quantity of them, as w^ as of 
the 'Vira,^ and means of raising them; and they need not 
come to any-resdntion with regard to them tiU they see 
the safety of tbe subject completely provided for. In ■ 
word, the making of laws is not, in sach an arrangement 
off thinga, a graiuit9u$ contract, in which the people are 
to take jmst what is giren them, and as it is given them : — 
It ie a contract in which they buy and pag, and in which 
they themselves settle the different conditions, and furnish 
Che -irords to express than. 

The Bnglish parliament have given a still greater extent 
to their adyantages on so important a sulgect. They have 
not only oecured to themselves a right of proposing law* 
and remedies, but they have also prevaOed on the execu- 
tive power to renounce all claim to do the same. It itf 
even a constant rule, that neither the Ling nor his privy- 
ooimcil can make any amendments in the bills preferred 
by the two houses; but the king is merely to aooei>t or re- 
ieet them : a provision tiiis, which, if we pay a little atten<' 
tioB to the flul^ect, we shall find to have been also neces- 
sary for completely securing the freedom and regularity 
of the pai'liamentary deliberations.* 

the particular estatei of the proTlnces expect. In Sweden, (be power ' 
of proposing new subjects was lodged In an assembly called the secret 
rommUtee, composed of nobles, anda few of thetclerry, and Is now poa- 
<esaed by the king. In ScoUacd, nntll the Vnio*, alfpropositions to be 
\»Mk before the parliament were to be framed brthe persons called the 
lordt of the articles. In regard to Ireland, alFlhe bills must be pre- 
pared ov the king in his privy council, and are to be laid before the 
parliament by the lord-lieutenant, for their assent or dissent ; only they 
are allowed to discuss, among them, what they call heads ef a biU, 
which the iord-lientenant Is desired afkerward to transmit to the kinff, 
who selects out of them what clauses he thinks proper, or sets the 
whole aelde ; and is not expected to give, at any time, a precise an- 
swer to them. And in republican goTemmenfes, magistrates are never 
at Teat till they have entirely secured to themselves the Important prl- 
Tiiege of proposing : nor does this follow merely from their ambition ; 
it is also the consequence of the situation they are in, from the prin- 
cliries of that mode of government. 

• The king, indeed, at times, sends messages to either house ; and 
nobody. I tUnl^ can wish that no means of intercourse should exist 
between him and his parliament. But these messages are alwavs ex- 
pressed in very general words : they are only made to desire the nouse 
to take certein subjects into their considerstion : no particular articles 
or clauses are expressed: the commons are not to declare, at any 
&eetled tinae, a soieoA acceptance or rejection of the proposition 
laade by the kiogi and, in ibort, the boose follow the same mode of 
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I indeed oonfen, Uiat it aeems very natonl* ia ths 
deUing of a state, to intrust this very important office e< 
frenung laws to thnae persons who may be euppoeed to 
have before acquired experience and wisdom, in the ma« 
nagement of public affairs. But events have unfortunately 
demonstrated, that public employments and power inqnrore 
the understanding of men in a less degree than they per^ 
Tert their views ; and it has been found in the issne* tfaat^ 
the effect of a regulation, which, at first right, seems so 
perfectly consonant with prudence, is, to confine th» peo- 
ple to a mere pasrire and defensive share in the legielation, 
and to deliver them up to the continual enterprises of those 
who, at the same time that they are under the greatest 
temptations to deceive them, possess the most peweifo) 
means of effecting it. 

If we cast OUT eyes on the history uf the ancient govern- 
ments, in those times when the persons intrusted with the 
executive power were still in a state of dependance on the 
legislatuife, and consequently were frequently oUiged to 
have recourse to it, we shall see almost continual instances 
of selfish and inridious laws proposed by them to the as- 
semblies of the people. And those men, in whose wiadon 
the law had at first plaoed so much confidence, became, in 
tihe issue, so lost to all sense of shame and duty, that when 
arguments were found to be no longer sufficient, they 
had recourse to force ; the legislative assemblies became 
so many fields of battle, and their power a real calamity. 

I know very well, however, that there are other import- 
ant circumstancetfi besides those I have just mentioned, 
which would prevent disorders of this kind from taking 
place in England.'* But, on the other hand, let ne call 
to mind, that the person who, in England, is invested with 
^e executive authority, unites in himself the whole public 
power andvutfesty . Let us represent to ourselves the great 

pnccedlDf , with reaped to luch messages. «s they woally do in n- 
gard to petltloos presented by private indiTldoais. Some mesiker 
makes a motion apon the subject exp r e s se d in the Ung's message; s 
UU is framed in the usual way : it may be dropped at every staige of 
it : and it Is never the proposal of the crown, but the moUods of some 
of their own members, wUch the bouse discnm, and floaUy aooepC or 
Rject. 

here the circumstance of the people haviog 
iwer to their representatiTea ; tiie 



e I particularly mean hen 
entirely delegated their poi 
queaces of which instltntfen 



queaces of which instltntfen will be discussed in the next chiqpCer. 
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and atiie magistrate of fhe nation preflsing the acceptanoft 
of those laws whidi he had proposed, with a vehemence 
suited ti> fhe usual importance of his designs, with the 
warmth of monarchical pride, which most meet with no 
refisaal, and exerting for that purpose all his inwnenae re- 
sooroes* 

It was therefore a matter of indispensable necessity, that 
things should be settled in England in the manner they 
are. As the moving springs of the execntiTe power are, 
in the hands of the ting., a kind of sacred depotUum, so 
are tbose of the legislatire power in the hands of the two 
houses. The Ung most abstain from touching them, in 
the same manner as all the subjects of tiie kingdom are 
bound to submit to his prerogatives. — When he sits in par- 
liaHieiit,he has left, we may say, his executiye power with« 
out doors, and can only assent or dissent. If the crown 
had been allowed to take an actire part in the business of 
making laws, it would soon hare rendered useless the other 
branches of tiie legislature. 

CHAP. V. 

Id wMdi an inquiry is made, whetiier it woald be sn admntase ts 
public liberty, that the laws should be enacted by the TOtes oT tilt 
people at large. 

But it will be said, whatever may be the wisdom of the 

English laws, how great soever tiieir precautions may be 

with, regard to the safety of the individual, the people, as 

fhey do not themselves expressly enact them, cannot be 

lool^ed upon as a free ]>eople. The author of the Social 

Contract carries this opinion even farther: he says, that 

* though the people of England think they are free, they 

are nnxch mistaken ; they are so only during the election of 

members for parliament: as soon as these are elected, the 

people are slaves — ^they are nothing.** 

Before I answer this olrjection, I shall observe, that the 
word liberty is one of those whidi have been most misun- 
derstood or misapplied. 

Thus, at Rome, where that class of citizens who were 
really masters of the state, were sensible tiiat a lawful re- 
gular authority, once trusted to a single ruler, would put 
an end to their tyranny, they taught the people to believe, 
• See M. RnuHcaa's Social Contract, chap. xt. 
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that, provided thoM who exercised a military power over 
ihem, and overwhelmed them with inralts, west by the 
names of cotmtle$t dictators, patricii, nobUes, h^ a word, 
by any other appellation than that horrid one of rex, they 
were free, and that such a yaluable situation most be pre- 
ferred at the price of every calamity. 

In the same manner, certain writers of the present age, i 
misled by their inconsiderate admiration of the govom- , 
ments of ancient times, and perhaps also by a desire of pre- 
senting lively contrasts to what they call the degenerate 
manners of our modem times, have cried np the govern- 
ments of Sparta and Rome, as the only ones fit for as to 
Imitate. In their opinions, the only proper enDiploj^ment 
of a iree citizen iB,tobe either ince$aantly tusembled in ike 
forum,'oT preparing for war. Being valiant, inur^ to 
hardship$, infiamed with an ardent love qf one*a comsfry, 
which is, after aQ, nothing more than an ardent deeire erf 
injuring all mankind for the sake of that society ef whidi 
we are members, and wUh an ardent love (if glory, which 
is likewise nothing more than an ardent desire of commit- 
ting slaughter, in order to make afterward a boast of it — 
have appeared to these writers to be the only social quali- 
fications worthy of our esteem, and of the encouragement 
of lawgivers.* And while, in order to support such opi- 
nions, they have used a profusion of exaggerated expres- 
sions without any distinct meaning, and perpetually re> 
peated, tiiough without defining them, the words damtard- 
Uneu, corruption, greatnen of soul, and virtue, they have 
not once thought of tellingns the only thing that was -wordi 
our knowing, which is, whether men were happy under 
those governments which they have so much exhorted us 
to imitate. 

Nor, while they have thus misapprehended the only ra- 
tional design of civil societies, have they better understood 
the true end of the particular institutions by which tiiey 
were to be regulated. They were satisfied when they aaw 
the few who really governed every thing in the state at 
times perform the illusory ceremony of assembling the body 
d the people, that they might appear to consult them: and 
the mere giving of votes, under any disadvantage in the 

* I hare used all tbe above expreisioiis in tbe same aeoae la which 
ther were oaed ia the aadeot commonw«dths, and still are by ommC 
of the writers who describe thdr govenunenis. 
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manner of goring them ; and how much aoever the law 
migfat afterward be neglected that wae ikau pretended 
to liaTe been made in common, has appeared to them to 
be liberty. 

Bat those writers are seemingly in the right: a man 
who contributes by his vote to the passing of a law, has 
hinmelf made the law; in obeying it, he obeys himself; he 
therefore is free* A play on words, and nothing more. 
The indiTidual who has Toted in a popular legislatiTe ae- 
semUy hae not made the law that has passedin it; he has 
only oontributed, or seemed to contribute, towards enact- 
ing it, for his thousandth, or even ten thousandth, share; 
bB has had no tqvportunity of making his otgections to die 
proposed law, or of canrassing it, or of proposing restrict 
tioan* to it ; and he has only been allowed to express his 
assent or dissent. When a law has passed agreeably to 
his vote, it is not as a consequence of this hisyote that his 
will happens to take place ; it is because a number of other 
men have accidentally thrown themselyes on the same side 
with him : — when a law contrary to his intentions is enact* 
edy he must nerertheless submit to it. 

This is not all; for though we should suppose that to 
giye a yote is the essential constituent of liberty* yet such 
liberty could only be said to last for a single moment, after 
which it becomes necessary to trust entirely to the dis- 
cretion of other persons, Uiat is, according to this doctrine, 
to be no longer free. It becomes necessary, fur instance, 
for the citiaten^ who has giyen his yote, to rely on the hc^ 
neety of those who collect the suffirages, and more thalk 
once haye false declarations been made of them. 

The citizen must also trust to other persons for the exe- 
cution of Utose things which haye been resolyed upon in 
common : and when the assembly shall have separated, 
and lie shall find himself alone, in the presence of the men 
who axe inyested with the public power, of the consuls, for 
instance, or of the dictat(nr,he will haye but little security 
for the continuance of his liberty, if he has only that of 
having contributed by his suffirage towards enacting a law 
which they are determined to neglect. 

Whnt tiien is liberty f — Liberty, I would answer, so far 
09 it in possible for it to exist in a society of beings whose 
internets are almost perpetually opposed to each other, con- 
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rists in fhis, that entry man, while he reepectt the 
iff othen, and allows them guietlf to enjoy the produce 
^keir induetry, he certain Mme^ iikewiee to e^oy the p 
dace qfhie own indtutry, and thai hie person be also eeeu 
Bnt to contribote by one's suffrage to procure liiese sdT 
tages to the community— to have a share in establiahqf I 
ttat order, that general arrangement of tiungs, by meui | 
of which an indlTidoal, lost, as it were, in the crowd, ii 
•flBBCtaally protected : — to lay down the roles to be obserred 
by those who, being inrested with a considerable power, 
are chaqped wi^ the defence of individaals^ and pnmde 
that they should never transgress them : — tbeee are fimc- 
tions, are acts of goTomment, but not constitoent parts «f{ 
liberty. 

In a word : to concur by one's suffrage in enacting lawi, 
is to enjoy a share, whaterer it may be, of power: to lin 
in a state where the laws are equal for all, and sore to be 
executed (whateTor may be the means by which these ad> 
Tantages are attained), is to be free. 

Be it so : we grant that to give one's suffrage is not fi- 
berty itself, but only a mean of procuring it, and a mean, 
too, which may degenerate to mere form: we grant ako, 
that other expedients might be found for that porpoM; 
and tiiat for a man to decide thkt a state, witb whose t> 
Tomment and interior administration he is nnaoqnaiated, 
is a state in which the people are elaeee, are notkii^, 
merely because the comitia of ancient Rome are no longer 
to be met with i/k it, is a somewhat precipitate dednoD. 
Yet many, perhaps, will continue to think Oiat liberty 
would be much more complete, if the people at large were 
expressly called upon to give thdr opinion conceniag 
the particular prorisions by which it is to be secured ; and 
tiiat the IBnglish laws, for instance, if they were made by 
the suffrages of all, would be wiser, more equtable, an^ 
above all, more likely to be executed. To this objectioD> 
which is certainly specious, I shall endeayonr to give u 
answer. 

If, in the first formation of a dyil society, the only cai« 
to be taken was that of establishing, once for all, the «• 
ireral duties which erery individual owes 'to .otiien and 
to the state ; — ^if those who are intrusted with the caie of 
iwocuiag the perf ormaaoe of these duties, had ncitlMr Vl 
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amMtioii, nor any other piirate paodons, which sndi em* 
\fkiyment might pat in motion, and famiih the means of 
gratifyiog ; — ^in a word, if, looking upon their ftinction as 
a mere task of duty, they were never tempted to deviate 
from the intentions of those who had appointed them:— I 
oonfeee, that, in such a case, there mi^t be no inoonveni- 
ence in allowing every individnal to have a share in the 
g o verum ent of the commnnity of which he is a member ; 
or rather, I ought to say, in such a society, and among 
each beings, there would be no occasion for any govern- 
ment. 

But experience teaches ns,^at many more precavtionSf 
indeed, are necessary to oblige men to be jnst towards eadi 
other : nay, the very first expedients that may be expected 
to conduce to such an end, snpply the most froitfcd source 
of -tt&e evils which are pro^fKMed to be prevented. Those 
laws which were intended to be equal for all, are soon 
w a rped to tiie private convenience of those who have 
been made the administrators of them: instituted at first 
for ttke protection of all, they soon are made only to de- 
fend the Turarpations of a few ; and, as the people continue 
to reepect them, while those to whose guardianship they 
were intmsted make little account of them, they at length 
have no other effect than that of supplying the want of 
real strength in those few who have contrived to place 
themeelves at the head of the community, and of render- 
ing regaiBx and free from danger tlie tyranny of the smaller 
number over the greater. 

To remedy, therefore, evils whicb tiras have a tendency 
to resnlt from the very nature of things — to oblige those 
who are in a manner masters of the law to conform them- 
selves to it — ^to render ineffectual the dlent, powerful, and 
ever-active eonsiriracy of those who govern, requires a de* 
gree of knowledge, and a s^rit of perseverance, which are 
not to be expected from the mullitade. ' 

The greater part of those who compose this nraltitnde, 
taken np with the care of providing for their snbsistenoe, 
have neitfier sufficient leisure, nor even in consequence of 
their more imperfect education, tiie degree of information 
reqiiialte for ftmctions of this kind. Nature, besides, who 
is sparing of her gifts, has bestowed upon only a few men 
an underatukding capable of the complicatedxesearches of 
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leguUtion : and m a nek man tnutB to his i^^ifeiaa, i 
dient to hia lawyer; so the greater niunber of the chiieiM 
mniit tmst to those who hare more abilitiee ttian th« 
selres for the execution of things which, at the same 
that they so materially conoem them, require so n 
-qualifications to perform them with any degree of 
dency. 

To these considerations, of tiiemselTea so material, 
other must be added, which is, if possible, of still greai 
weight : this is, that the multitude, in oonseqiieiioe of 
being a multitude, are incapable of coming to any 
resolution. 

Those who oompose apopular assembly are not acteatei|| 
Sn the course of their deliberations, by any clear and prn 
dM T&ews of present or poeitiTe personal interest. Aa tiie^* 
see themselves lost, as it were, in the crowd of those wW 
are called upon to exercise the same function with them*' 
selves — as they know that tiieir individual votes will maks^ 
no change in the public resolutions, and that, to whatever 
side they may incline, flie general result will nerertbelesi 
be the same ; — they do not undertake to inquire how hx 
the things proposed to them agree with the whole of the 
laws already in being, or vtidi the present ciroomstances 
of the state, because men will not enter upon a laboriou 
task when they know that it can scarcely answer any 
purpose. 

It is, however, with dispositions 6S this kind, and eaeb 
relying on all, that the assembly of the people meet. Butt 
as very few among them have previously considered the 
solgecti on whidi they are called upon to determine, very 
few carry along with them any opinion or inclinaiioD, or' 
at least any inclination of their own, and to which tbet u* ' 
resolved to adhere. As, however, it is necessary at last to i 
come to some resolution, the mi^or part of them are de> I 
termined by reasons whidi they would Uush to pay regiid ' 
to on much less serious occasions. An unusual sight, a , 
change of the ordinary place of the assembly, a sudden 
disturbance, a rumour, are, amidst the general want of a 
spirit of decision, the aufficient ratio of the detenniaatioa 
of the greatest part ;* and from this assemblage of sepa- 

* Every one knowi of how mach Importance it was, In the tUmm 
cenoMUiweaith, to asaaahle the people Jo one place rather fhao vor 
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ItreaaaentB, and m general, who know fhe manner in 
rliich Inudness is transacted in numerous assemblies* will 
lot scrapie to affirm, that the few who are united, who 
■ke an actiTe part in public affiurs, and whose station 
Bakes fhem conspicuous, hare such an advantage over 
he many who torn their eyes towards them, and are widi. 
At union among themselres, that, even with a middling 
legree of skill, they can at all times direct, at their plea- 
nre»the general resolutions : that as a consequence of the 
rery nature of things, there is no proposal, howerer absurd, 
D which a numerous assembly of men may not, at one 
ime or o1ber,be brought to assent; and that laws would 
le wiser and more likely to procure the advantage of all, 
f they were to be made by drawing lots, or casting dioe^ 
iian hy the suffrages of a multitude. 



CHAP. VI. 

AdTantagcfl Aat accrue to the people from sppointiitf 
representatives. 

How then shall the people remedy the disadvantages that 
Decessarily attend their situation? How shall they resist 
ttie phalanx of those who have engrossed to themselves all 
fhe honours, dignities, and power, in the state? 

It wiU be by employing for their defence the same means 
by which their adversaries carry on their attack : — it wiU 
be by onng the same weapons as they do— the same order 
— tibe same kind of discipline. 

They are asmall number, and consequently easily united; 
a small number must therefore be opposed to them, that 

approved to be slipped into the law mentioned in the note, p. 134, which 
was transcribed from aformer code; the conseqnence of which was, 
to render the magistrates absolute masters of the leeiriature. 

The citizens had thas been successively stripped of all their pollftcal 
rights, and had little more left to them than the pleasure of being 
called a twereign auetubly when they met (which idea, it must be 
coofeased, preserved among them a spirit of resistance wWch it would 
have been danrerous for the magistrates to provoke too far), and fb» 
power of at least refusing to elect the four syndtcs. Upon «"• Pn- 
vUege the cltiMns, a few years ago (A.D. 1765 to l768),iioade their 
last stand : and a singular conjunction of circumstances bavin| hap- 
pened #t the same time, to raise and preserve among them, during 
three years, an uncommon spirit of union and perseverance, thev in 
the issoe succeeded, in a great measure, to repair the ii^uries which 
thev had been made to do to themselves for two hundred years anci 
more. 
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a like nniim may also be obtained. It is because they are i 
small number, that they can deliberat eone yery occnnence, 
and never come to any resolations bat snch as are matorel; 
weighed: it is because they are few, that they can baie 
forms which continually serve them for general standnA 
to resort to, approved maxims to which they invariably 
ftdhere, and plans which they never lose sight of: hen 
therefore, I repeat it, oppose to them a small number, a 
you will obtain the like advantages. Besides, those vli« 
govern, as a farther consequence of their be^ig few, have i 
more considerable share, consequently feel a deq^r oo» 
cem, in the success, whatever it may be,of their enteiprise« 
As Ihey usually profess a contempt for their adveraaria, 
and are at all times acting an offensive part against then, 
{ they impose on themselves an obligation of conqoering; 

i They, in short, who are all alive from the most poweifd 

^ incentives, and aim at gaining new advantages, have to ia 
\ with a multitude, who, wanting only to preserve what tiiey 
already possess, are Unavoidably liable to long interrabof 
, inactivity and supineness. But the people, by a^mintiiif 
tepresentatives, immediately gain to th^ cause tiiat ai> 
Tantageous activity which tiiey before stood in need of, tv 
put them on a par with their adversaries ; and tiiose pas- 
sions become excited in their defenders, by whidi they 
themselves cannot be actuated. 

Exclusively charged with the care of public Hbprt", flu 
representatives of the people wiU be animated by a seme 
of the greatness of the conceins with whidi they an ift> 
trusted. Distinguished from the bulk of the nation, a&d 
fcmning among thems^ves a separate assembly, tbeymH 
assert the rights of which they have been made the gau- 
dians, with all that warmtii the esprit de corps is used to 
inspire.* Placed on an elevated theatre, they will endea- 
vour to render themselves still more conspicuous; and tiifl 
> arts and ambitious activity of those who govern will nov 
be encountered by the vivacity and perseverance of oppo- 
nents actuated by the love of glory. 

Lastiy, as the representatives of tiie people wiD ntta- 
rally be selected from among those dtizens who an looA 

• If it had not been for an Incentive of thii Und* the BBrlidi com- 
mons would not have vindicated their right of taxation with ao much 
vigilance as they have done, agaiDst all enterprlaes Coften perfam ^ 
voluntary) of the lordi . 
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feronred by fartane, and will have consequently much to 
preserre, tliey will, eren in fhe midst of quiet times, keep 
ft watchfiil eye on the motions of power. As the sidvan-, 
tages tiftey possess will natnraUy create a kind of riralsbip 
betweem them and those who gorem, the jealousy which 
they win oonoeive against the latter will give them an ex* 
inisite degree of senailnlity on erery increase of their 
ftathority. Like those delicate instruments which *dis- 
cower the operations of nature, while they are yet imper- 
ceptible to onr senses, they win warn the people of those 
OilngB -whidi of themselres they never see bat when it ii 
too late ; and their greater proportional share, whether of 
real riches, or of those whidh lie in the opinions of men, 
iriU make them, if I may so express myself, tide barome- 
ters that win discover, in vits first beginning, every ten- 
dency to a change in tibie constitution.* 

CHAP. VII. 

Tbe snMect contlaaed.— the advaoUges tliat accrae to the peopl» 
fromnieir appointing repreientatlvei are very Jncontiderabie, uu- 
ieca they alio entirely trust their legtsfaitive authority to them. 

Tbk observations made in the preceding chapter are so 

obvious that the people themselves, in popular gdvtoai- 

mentSy have always been sensible of tide truth of them, 

and never thought it possible to remedy, by themselres 

' ne'^flio disadvantages necessarily attending their situ- 

'i n. Whenever the oppressions of their nders have 

. ?a them \a resort to some uncommon exertion of thdr 

:al po weis, they have immediately put themselves under 

' di rcrtion of those few men who had been instrumedtal 

foniung and encouraging them; and when tiie nature 

tVr circumstances has required any degree of firmness 

I \ perseverance in their conduct, they have never been 

•le to attain the ends they propoMd to themselves, ex- 

'■ by means of the most e^lidt deference to tiiose 

J* T* whotn they had thus appointed. 

r aM these leaders, thus hastily chosen, are easily in- 
i.iatrd by tlie continual display which is made befrare 

• Ok "yf tlm terron of power ; as that unlimited confidence 

• 'j' the ibove reaioniDf eaMOtiaUy requires, that the reprefenttir* 
) ' (hr people should be united in InterttU with the people. We 
,)on 4«H. tbac this union feally preraJli in the Bogliih ooaettta- 



• •> 



,)on 4«H. tuac tilts union really prerajis ii 
ltd may becaUedthemastenpuoeofit. 

H 
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wfaidi liie people now repose in lfc> in onlijr ta&te flace 
when public liberty is in tbe titmoBt daager, aaft can- 
not be kept up otherwise than by aa extraoidfaiacy oim* 
junction of circumstanGes, in. wUdi &oee who goretn sd- 
dom suffer theinselves to be caftgfat moi^ Hum onoe; the 
people have constantly sought to aTailthemadviSi of the 
abort interrala of superiority which the dnnoe o£ efeali 
had l^ren them, for rendering durable those. adv«n««se» 
which they knew would, ofthemselTea, be bat tnmsitoryr 
and for getting some persons appointed whoee peddiv 
office it may be to protect 1hem« and whom tho constita- 
tion shall thenceforward lecognise. . Thus it was that the 
people of Lacedemon obtained their tphari, and.tfae pei^Ie 
of Rome their tribunes. 

We grant this, will it be said.; but tho Roman ptoph 
nerer allowed their tribunes fo coneiude ang ihinffde^ 
tively ; they, on the contrary, reserved to themselves the ' 
right of rattfying* any resolutions the latter should take. 
This, I answer, was the very circumstance that rendered 
tlie institution of tribunes totally ineffectual in the eveat. 
The people thus wanting to interiere with their own opi- 
nions, in the resolutiona of tiiode on^ whom they had, ia 
their wisdom, determined entir^y to reijp— and endea- 
v:ouring to tettle wiCh a hundred tboosandyotea thing* 
wMeh would have been settled. eqnaHy well by tiie voto 
of their advisers, defeated in the isaoe every beneficial 
end of their former provisions; and whil«fhey meaatt* 
preserve an. appeacaace of their sovereignty (a ebiaiarial 
appearance, since it was under the ^Brection.^ oOms 
that, they intended to vote), they fell bac3L into ^ Aoee 
inconvenieaoes whieh we hav«^ before mentioned. 

The senators, the consols, the dictators, and Hia oto' 
great men in the republic, whom the people were'pcndort 
enough to fear, and simple enough to believe, contiaatd 
still to mix with, themv and play off their pohticd azti- 
fices. They continued to make speeiibea to them,t and 

» See Roasseau'e Social Contract. ^ . _ 

t Valeiiu MaYlma* reiaus, that the trtbones of the peopte ww 
offered to propose some regulations in regard to the price of cocii» m 
a Unie of great scarcity, Scipio Nasfca overruled the aMembly.mereiT 
by «yinf , * Silence, Romans ! I kttdn better than yoa what »^^ 
dient for the repablic.*— Which words wer« no sooner heard bf tut 
n'>ople, tkan they Aesred, by a silence full of veneratioii. that mr 
"e Bxore affected by his aothority thao by the aocesiHy oivnim>s 



Mil otwBtAiMmttihliB ^ UtaSse pvir^ege of «lk«ifgUi|( ik 
H^vf ^jlkfasmte €h6 fikot and fbrm of tiM pvXHc mettm(g0. 
WlMnt dte^ cBd deV fiti€ it possible by suolk means to dft- 
reet tto pMOlirtioiis of the aflseimblies, ttiey firetenitod thikt 
tfra^onmu were not faTonrable, and imder thLt prefeiktt, ot 
aOk&B of liie same kind ^ they d&Molifed tiiem»« Aittf the 
triboaesi when they had sacceeded so far as to effeiet' a 
tndoB amoi^ ihemaeX'^ei, thus were obfiged to sabnrit to 
ttt6 pVttgMit mortifieatlon of seeing those prqfects which 
they had pnxsned wi^ inffisite labour, and eten throngfc 
the greatest dangen, irreeoverably defeated by the itrest 
desfiieable aMifteee* 

When, at oAtt tones, they saw that a oonfbderaey wav 
eariyini; ^nr with imconunon warmth against tfaeam, tttutt 
despaired of succeeding by employing expedients' of the 
abo*re Ubd, or were afraid of diminishing their effioatoy 
by a too frequent use of * ibem, they betook themseWes ta 
oAer stratagems. They titon conferred on the consuls, 
by the means of a short fbrm of words for the oc(iaalon,f 
alt absolote- power over the fivee of tlie citizens, or erenr 
appointed a dictator. The people, at the sight of the state 
masquerade which wa» displayed before them, were sure 
to sink into a state of consternation ; and the tribunes,, 
bowever clearly they might see thtough the artii&ce, also 
ttembled in their turn, when they thus beheld thranselvee 
left without defendM«.t 

At other times tiiey brought false aocnsations against 

the tribunes before the assembly itself; or, by privately 

stendering them with the people, totally deprived them of 

tiieir oenfidence. It was through artifices of this kind 

that the peq^e were brought to bebold» without oonoem, 

for tlieir omi svbtistaioei' * Taccte, miteso, Quiittei ! Phu enhs ego 
qoaoi votqnid rdpablicee expediat inteUi^o.— Qui voce audita, omnos 
pie9M» vedoratldnls stlentio, majorem 6jtiB anctotltatiife qasm aiiraefifo- 
ram saonim curaai egeruat.' 

• * add enim majos est, tH de jsre angimina qweriiiua (sayi Tullyv 
who was himself an augur, and a sfinator also), qaim posse a sumnis 
iaperiis et summis potestadbns comitiatns et concilia vel institiita di- 
ntttere vel habita rescioderel Ouid gravius, quam reaoi susceptam 
dlriski, li unus augur AtlOM (,id ett, alium diem) dixeriti' See De. 
Legib. lib. 11. § 12. 
t ' VideaC consul ne quid delrimentl respublica capiat.' 
i* The .tribunes of the people (says Livr, who wa»a great admirer 
of the aristocratical power), and the people themselves, dnrst neitbOT 
lift up their eyes, nor even mutter in the presence of the dietator.' — 
' Nee adversus dictatoriam vim, aut tribnni plebig aut ipsa plebs, ctr* 
toilefe ocutos, aut hiscere, audebaat.' See lit Lir. lib. vl. § 16. 
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the murder of TIbeihu Graocbos, tiie only BemaA tiMl 
-was really yirtaoiu — the only one who tmly loved Om 
people. It wae also in the same manner that Catas, ^Al 
was not deterred by his brother's fate firom poxeniag tihl 
same plan of oondnct, was in the end so entirely forsakct 
by tiie people, that nobody oonld be found among thcil 
who would eren lend him a horse to fly from die foryflf 
the nobles : and he was at last cupelled to lay Tioleat 
hands npon himself, while he invosed the wr«dk of the 
gods on his inconstant fellow-citixens. 

A.t other times, they raised divisions among Uie people. 
Formidable combinations broke out suddenly on the ««« 
of important transactinas ; and all moderate men avoided 
attending assemUies, where they saw that all was to be 
tomnlt and confusion. 

In fine, that nothing might be wanting to the insolenoe 
with which they treated the assemblies of the people, theyi 
sometimes falsified the declarations of the number of the 
votes; and once they eren went so far as to carry off the 
urns into which the citixens were to throw their suifirageR.* 

CHAP. VIII. 

The subject concluded— effects that have resnlted in the £af Itohio- 
vernment, from the people'ls power beings completely del^vteato 
their repreaentatlTeB. 

But when the people have entirely trusted their power 
to a moderate number of persons, afifkirs immediately 
take a widely difierent turn. Those who govern are from 
that moment obliged to leaye off aD those stratagem 
which had hitherto ensured their success. Instead of 
those assemblies which they affected to despise, and were 
perpetually oompaxing to storms, or to the current of the 
JSktriptaf, and in regard to which they accordingly thought 

• The reader, with reqiect to all the above obserratlom, iDay see 
Pintarch't Lfret, particoiarly the Lives of the two Gracchi. I mait 
add, that I hare aroided drawing any Instance from thaeeassemblie», 
In which one-half of the pcoj>le were made to arm themselves triiafi 
the other. 1 have here only alluded to those tiroes which immediatelT 
either preceded or followed the third Punic war. as these an co»- 
monly called the best period of the republic. ■ 

t Tally mal(M no end of his similes on thi^ subject. 'Q«od eaim 
iKtum, quem Eurlpum, tot motus, tantas et tarn varias habera potahi 
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QwaAseltM at liberty to paaii over the rules of justice, tiiey 
aow find that they haye to deal with men who are their 
equals in point of education and knowledge, and their in- 
Eeriors only in point of rank and form. They, iu conse- 
quence, soon find it necessary to adopt quite different me- 
thods ; and, above aU, become very careful not to talk to 
them any more about the sacred chickens, the white or 
black days, and the Sibylline books. — As they see their 
new adversaries expect to have a proper regard paid to 
them, that single drcnmstance inspires them with it^— 
as they see them act in a regular manner, observe con* 
rtant rales, in a word, proceed with fornif they come to 
look npon them with respect, for the very same reason 
whioh makes them themselves to be reverenced by the 
people* ^ 

The f o p re se n tatives of tiie people, on the ottier hand, do 
not fail soon to procure for themselves every advantage 
that may enable them effectually to use the powers witii 
vldch they have been intrusted, and to adopt every rule 
(tf prooeeding that may make their resoludons to be truly 
the result of reflection and deliberation. Thus it was that 
the representatives of the English nation, soon after thetr 
first establishment, became formed into a separate assem- 
bly: they afterward obtained the liberty of appointing a 
president:-— soon after, they insisted upon their being 
consulted on the last form of the acts to which they had 
given rise : — ^lastly, they insisted on tiienceforth framing 
them tiiemselvea. In order to prevent any possibility of 
surprise in the course of their proceedings, it is a settled 
rule witl^ tiiem, that every proposition or bill, must be 
read three times, at different prefixed days, before it can 
receive a final sanction: and before each reading of ^e 
bUl, as well as at its first introduction, an express resolution 
must be taken to continue it under consideration. If the 
bill be reacted in any one of those several operations, it 
must be dropped, and cannot be proposed again during the 
same session.* 

• II is moreover a settled mle In the house of oommoBS, that no 
member h to speeJi m^re than once In the same debate* When the 
Dumber and ttatare of the clauses of a bUl require that it should be 
diiciused In a free manner, a committee is appointed for tiie purpose, 
»bo are to make Idielr i eport afterward to the house. When the sub- 
ject is of importance, this committee is formed of the #bole house, 
which stUl contluiies to sit ia the nrne place, but io a less solemn 



T^e comiatfns kare IbfCA* ftboTH all, j^alw of <k» fa^ 

dcun of speech in tbeirMsembly, T^yii«ve«xpfWBl7«(» 
jynlated, as we havs aaeataoned abovfl, that aeae «f ttes 
vords or speeclies ubould he goestifned ia any place <m 
of their hooae. lafiaejinordertplte^liifeirdaliberatim 
fiiee from every kind of iaflueDce» tiiejr have d«aied tiietr 
pretident the right to giv« his TOte, or twvn has apiain; 
they moreoyer have settled it as a nQe, not only that tk 
lung could not send to them any express pn^posal about 
)avs or other sulqects, hot even that hisnaawi should Be««i 
1m mentioned in the deliberatiofus.* I 

But that circamataace whiah, af all ^thenb o^ostitata 
the Muperiv excellence of a goremqieAt in whi(^ the pHi 
pie act only through their represejatat&Tas, 1^^ U, hy tam/t 
of an assembly formed of a moderate nuknber of ^fmtm, 
and in which it is possible for every aqeml^ to pRVW^ 
new subjects, and to argue and to canvass the «iiteti«M 
that arise, is, that such a constitution is the only aiie » 
pahle of the immense advantage (of which, paihig^, I Hi 
not convey an adequate idea to Ute reader whaia I v» 
tioned it beforet) of putting into the hands f f thfi peofb 
the moving springs of the legislative authority. 

In a constitntion where the people at laripi ajbutue tki 

function of enacting the laws, as it is only ta tihoaepcrpM 

towards whom the citizens are accnatomed to taim tbor 

eyes, that is, to the very men who govem, that the sswn 

bly have either time or incUnaticm te Uatapi, they aofui* 

at length, as has otmstanfly been Uie caae in aUiqpnbhcit 

the exclusive right of jnroposing, if they pleaae, when ^^ 

please, and in what manner they please. ▲ prarofatirfi 

this of such extent, that it would suffice to put an asM*-; 

bly, formed of men of the greatest parts, at the mercy if 

a few dunces, and renders completely illusory the boaal*} 

power of the people. Nay mora* aa this prerogativ* i« 

thus placed in the very hands of the adveiaaiies of tbi 

p^ple, it forces the people to remaMl exposed to tiieir at- 

tacks, in a conditicm perpetually passive, and takes £Kn 

manpar, aad ander soother preeld^pt, who In called the cbaimuoef 
the coDuolttee. In order to form the bouae- again, the nuce i> i** 
placed on the table. »nd the speaker soe* »gain into his chair. 

a If any penon mould mention in m weecL what the Uof vk*^ 

thffuld (e, vwHld be glad to see, kc be would be iinpiird<PfirT cm**. 

to order, fyr attempting to in/luience the debate, \ 

\ Sjse ch^ ir, of thi« bee&. 
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ihem tiM ttkly legal mnoBa^y whicb they vagtA «fteetoUly 
oppose tbeir nsiupatio&fl. 

To ezpresB the i^kole in a few vmrdB^^k repretentatwe 
conedtation places the remedy in the hands of those who 
£eel die diM»der : but a popular constitntion places the 
remedy in tiie hands of those who cause it : and it is ne- 
cessarily prodnotivein the event, of the misfortane— *of the 
political calamity, of tmstiai; tiie care and the means ef 
repDessiiKg the inyasions of power to the men who have 
the eBJoyment of power. 

CHAP. IX. 

A farther dlsadTaotaee of republicm f ovemmentfr— tbe peepls 
axe neccMarfly oetra>ed by those la whom they trsgL 



Hows VSR, those general assemblies of a jieople who were 
made to determine upon things which they neither under- 
stood nur examined— that general confusion in which the 
amMttons could at all times hide their artifices, and carry 
on ihtix schemes with safety, were not the only evils at- 
tending the ancient commonwealths : there was a more 
secret defect, and a defect that struck immediately at the 
very vitals of it, inherent in that kind of government. 

It was impossible for the people ever to have faithfol 
defenders. Neitiber those whom they had expressly 
chosen, nor those whom some personal advantages enabled 
to govern the assemblies (for the only use, I must repeat 
it, which the peojple ever make of their power, is either 
to give it away, or allow it to be taken from ^em), could 
possibly be united to them by any common feeling of the 
same concerns. As their influence put them, in a great 
measure, npon a level with those who were invested with 
the executive authority, they cared little to restrain op- 
presdons out of the reach of which they saw themselves 
placed. Nay, they feared they should thereby lessen a power 
which they Imew was one day to be their own, if they had 
not even already an actual share in it.* 

Thus at Rome, the only end which the tribunes ever 

e How coald it be expected, that men who enter^ioed views of be 
liif pnBtortL would endearour to reitrain the power of the prsetoi*— 
that men wno aimed at being one day consuls, would wish to limit tlie 
power <tf the ooMOJi ihatmsli whom their influence auoug th« people 
made sore of cettlnff into the senate, would seriously endeavour to 
coofioe tbe satiiority bf the ienstet 
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pursued with any degree of rincerityand pereereranoei 
was to procure to the people, that is, to themsdTes, as 
admiaflion to all the different dignities- in the republic. 
After having obtained that a law should be enacted for 
admitting plebeians to the consulship} they procured for 
tiiem the liberty of intermarrying with ^e patriciam. 
They afterward rendered them admissible to the dictator- 
ship, to the office of military tribune, to the censorship; 
in a word, the only use they made of the power of th« 
people, was to increase privileges which they called th« 
privil^es of all, though tiiey and their friends alone were 
ever likely to hare the enjoyment of them. 

We do not find that they ever employed the power of 
the people in things really beneficial to the people. We 
do not find that they ever set bounds to the terrible power 
of its magistrates — tiiat they ever repressed that class of 
citizens who knew how to make their crimes pass uncen- 
sured — in a word, that they ever endeavoui:^d on U&e one 
hand to regulate, and on the other to strengthen, the jo- 
dicial power ; precautions these, without which men might 
struggle to the end of time, and never attain true liberty.* 

And indeed the judicial power, that sure criteriou of the 
goodness of a government, was always at Rome a mere 
Instrument of tyranny. The consuls were at all times in- 
vested with an absolute power over the lives of the dti- 
Bens. The dictators possessed the same right; so did die 
praetors, the tribimes of the people, the judicial oomnus- 
sioners named by the senate, and so, of cimrse, did the 
senate itself; and the fact of the three hundred and se- 
venty deserters, whom it commanded to be thrown at one 
time, as Livy relates, from the Tarpeian rock, sufficiently 
shews that it w6ll knew how to exert its power upon 
occasion. 

It even may bo said, that at Rome, the power of life kdA 
death, or rather the right of killing, was annexed to every 
kind of authority whatever, even to that which results from 
mere influence or wealth ; and the only consequence of the 
murder of the 6racchi,which was accompanied b3rthe slang- 
ier of three hundred, and afterward of four tiiousand, m- 

• Withoat iQch precautioiM, lawi must always be, as Pope a- 
preues it, . . , 

* SdU for the strong t$o weak, the weak too stroag.' 
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attn^tf eHiaeni, wbctm the lioUes knocked on ike ktad, wai 
to Engage tike sentrte t6 erect a iempte to Concotd, The Le» 
PortAa de tgrgoeivium, n/ldch has been 86ttAidi celebrated, 
was aitended with no other efibct than that of mOre com- 
pUlttiiy sMnrfng againat the danger of A rOtaliatfon, aach 
canrndU, jnnetora, q[tuMtors, &c. aa, likd V^itea, caused the 
iafieTior cHizenB of Rome to be scotch ged tirith roda, and 
put to death u|>on crosaea, thi^nigh mere caprice and 
cruetty.* 

Id fine, hothfaig can more comr^eftely ahew to what de- 
greer iber tribnnea had fotaaken fhe intereata of the people 
wlioui tbey Were appointed to defend, than the fact of their 
haTing allowed the aenate to in^6at ita'^if with the power 
of taxation : they even auffered it to asantte to ffdelf the 
poWer not only of dlapensing with the lawa, Intt alao of 
abrogating them.f 

In a w<»fd, aa tb^r neOeaa^ry conaeqneacie tit ttke cammv- 
nicabilitp of power, a circumstance eaaentiaily inherent in 
the i^pablican form of goremmei^t, it ia impoSBibl^ fO^ it 
ever to be reatSraihed within certain roies. Thoee who are 
in a oOfftdttion to control it, fifom tbAt very ciyctlM8tanc'« 
becOBOte its defetdera. Thonjgh they may iiate riadn, aa 
we may aappoae, from the httmbleat stationa,- and such aa 
seemed toWy to preclude theln firom all ambitious views, 

• If we tttrn our eye* to Lacedeaion, we ihall see, frotaa ieTeral Ja- 
stancea' of the jtutiee of the ephorif diat matten mejce little better or- 
dered ffaere, in rearard to the administration 4f pabUc jttsflce. Anif 
in Atheat itaelf, the only one of the ancient ODiMMnwaalttaS in Whfck 
the people aeem to have en)oyed any degree of real liberty, we lee the 
tta|rfftfrite« procMd aearly in the saibe mahber as they now do anion? 
tbe^Sarks: and J thinit no other proof oeedtf to be ^ven than the stoi^ 
of that barber in^the Pirseos, who havinff n»re«d about tfie town tike 
news of tile ovexthhiw of the Athentans fii Sldly, which he had heard 
from a atranfer who had stopped at his shop, was pnt to the torture, 
by the coflidiaiid of the atchons, because he could n6t tell the name 
(tf^hisiMChOr.— See Plat. Life ofNicias. 

t Tteite are frequ^nk Instatides of the consuls taking away from the 
Capitol the tablet of the' laws passed under their predecessors. Nor 
waa ihiS, as we might at Amt be temjpted to believe, an a^t of violence 
v^ldch SttbceM alone 66ald Justify; it was a consequence of the ae- 
l(nowleda£d power enjoyed by the senate, c^}u» erat grqvwimutnjv' 
didiunt atjwt'e tegutH,w we may see in several plac^a In Tally. Nay, 
the aatfui^ Uiljlbselves, afi this author informs us, eMoyed the sanie 
pilvflejre t ' if laws have not been laid before the people in the legal 
rorm, uef'Cthe augurs) may set them aside; as wasd4>ne with respect 
to the M0ii iwla, DV the decree of the college, and tptne Leges Lwurg 
by the advice Of rhllib, who was consul at>d augur. W Legem, sinon. 
jttte rdghtaeit, tollet'epossunt; otTaUam.decretocollfiJilIt ut Li viae, 
coMlUo PhilippL consulis et augurl8.'-^e Dc Legib. lib. ii. ^12. 

H2 
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tb6y have no sooner xesched a certain degree of emincmoe, 
than they begin to aim higher. Their endeavours had at 
first no other object, as they professed, and perbi^ with 
sincerity, than to see the laws impartially executed: their 
only view now is to set themselves above them ; andseeiiv 
themselves raised to the level of a dass of men who pos- 
sess an the power and enjoy all the advantages in the state, 
they make haste to associate themselves with them.* 

Personal power andindepondence on the laws being, in 
snch states, the immediate consequence of the faronr of the 
people, they are under an unavoidable necessity of being 
betrayed. Corrupting, as it were, every thing they toudi, 
they cannot shew a preference to a man, but they thereby 
attack his virtue; they cannot raise him without immedi- 
ately losing him and weakening their own cause ; nay, 
they inspire him with views directly opposite to their own, 
and sei^d him to join and increase die number of tbax 
enemies. 

Thus at Rome, after tiie feeble barrier which excluded 
the people from offices of power and dignity had been 
thrown down, the great plebeians, whom the votes of tiM 
people began to raise to those offices, were immediately re- 
ceived into tiie senate, as has been just now observed. 
From that period their families began to form, in conjunc- 
tion with th^ ancient patrician families, a new combinatiaa 
or political association of persons; and as this cosnUiia- 
tion was formed of no particular class of citizena, but of 
all those who had influence enough to gain admittance 
into it, a single .overgrown head was now to be seen in the 
republic, which consisting of all who had ^ther wealth or 
power of any kind, and disposing at will of the laws and 

• Which always proves an easy thlnr. It is to commonwealliis tbe 
particular care of that class of men who are at the head of the stale, 
to keep a watehful eye over the people, in order to draw over to Ihdr 
own parky any man who happens to acquire a cooslderahle lu ftwn*^ 
amonr them ; and this they are (and indeed must he) the more attes- 
tlTf to do, la proportion as the nature of the rorernment ia moin de- 
aaocratical. 

IIm coBstltatlon of Rome had even made express provisions on tfait 

subject. Notonl-'"- - ..-. - - »- 

what trihe the 

believe that they n _ 

■toreover a settled rule, Umt a(l persons who £ad beien'promoledio 
anypobllc omce by the people, such as the consulship, the wlUeshb), 
or Mbaneddp^beesme, iBfo/octo, members of the seuatei ■ flee W 

'eton'i Disaertatlon Qa ^e Roiqan Seoat?, ^ 
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the power of the people,* soon lost all tegard to moderatton 
Slid dscency. 

'Erreirj oonstitatioii therefore, whaterer may belts form, 
"v^bich does not provide for inconveniences of the kind here 
mentioned, is a constitation essentially imperfect. It is 
in man himself tiiat the source of tbe evils to be remedied 
lies; general precautions, therefore, can alone prevent 
them. If it be a fatal error entirely to rely on the justice 
and equity of those who govern, it is an error no less dan^ 
gerons to imagine, that while virtue and moderation are 
the constant companions of those who oppose the abuses 
of power, all ambition, all tiiirst after dominion, have re- 
tired to the otiier party. 

Tfaoui^ wise men, led astray ty the power of names, 
and -die heat of political contentions, may sometimes lose 
nght of what ought to be tiieir real aim, tiiey nevertheless 
know that it is not against the AppHf the ComncanH,lStkib 
Cethegi, but gainst all those who can influence the exe* 
ention of tiie laws, that precautions ought to be taken; — 
that it is not the consul, tiie pnetor, the archon, the mi- 
nister, the king, whom we ought to dread, nor the tribune* 
or ttie representative of the people, on whom we ought im- 
plidtly to rely: but that all those person's, witiioutdistino- 
tion, ooght to be the objects of our jealousy, who by any 
me^ods and under any names whatsoever, have acquired 
the means of turning l^plinst each individual the collective 
strength ef all, and have so ordered things around them- 
selves, that whoever attempts to resist them, is sure to find 
bimself engaged alone against a thousand* 



CHAP. X. 

Fendsmentsl differeiice between the Eoflish fovemment aod fbe 

Ive tatiioilt; !■ 
trust.— Useru]- 



govenuseoli Jnat de«cribed.r— Id Enftand all executiTe tatfaprltr !■ 
placed ost or the hands of those in whom the people 



of tlM power of the crown. 

In vrhat manner, then,' has the English constitution con- 
trived to And a remedy for evils which, from the very n»- 

• It, was. In several respects, a misfortune for the people of Rome, 
whatever may have been said to the cohtrarr by the writers on this 
sabiecCy that the ^stlnction between the patricians and the plebeians 
^ras ever abolished ; though, to say ttie troth, tUs was an creat which 
tfoold not be prevented. 
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tore of man and tbi»^* seem to be irremadiaMat Hew 
haa it found means to oblige thoae persona to wbiwa tba 
people have 0rpQ^ np their power» to make tbem affictoal 
and lasting retoros of gratitude t— those who e^ipy sua ex- 
cluaiTe authority, to seek the advantage of all T— those who 
nake the laws, to make only equitable onea 1 — It hae been 
by suhJecting themselves to those laws, and for that pur- 
pose excludiBg them irom aU share in the execptiqii of 
them. 

Thusy tbe parliament can ^tabliah as numerova a atand- 
ing army as it will ; but immediately another power oomes 
forward^ which takes the absolute c omm and of itj fills aU 
the posts in it, and directs its motion at its pleasure. The 
parliament may lay new taxes; but immediately aaotfier 
power scioes the produce of them, and alone ei^oys tbe 
advantages and glory arising from the dii^Kwal of it. The 
parliament may even, if you please, repeal tbe laws on 
which tbe safety of the subject is grounded { bat it if not 
their own caprices and arbitrary humonrsi it is tfie ca- 
prices and passions of other men, which they wiU have 
gatifiedi when they shall thus have overthrown the oo- 
. jnns of public liberty. 

And the English constitution has not only excluded from 
any share in tilie execution of the laws, those in whom the 
people trust for the enacting them, but it has also taken 
from them what would have l^d the same pemicions in« 
fluence on their deliberations — ^the hope of ever, invading 
that executive authority, and transferring it tothonsalves. 

This authority has been made, in England, one single, 
indivisible prerogative ; it has been made for ever the in- 
alienable attribute of one person, marked out and ascer- 
tained beforehand by solemn laws and long-establiahed 
custom ; and all the active forces in the state have been 
left at his disposal. 

In order to secure this prerogative still farther against 
all possibility of invasions from individuals, it has been 
heightened and strengthened by every thing that can at- 
tract and fa. the attention and reverence of the people. 
The power of conferring and withdrawing places and em- 
ployments has also been added to it } and ambitioa itself 
has thufl been interested in its defence and servloe. 

A share in the legislative power has ali^O l}eea giyQA tv 
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the'mao to whom thif pxenogatiTe hw hwa delegated; i| 
paasiTO share, indeed, and the only one that can, wi^^ 
sa|e^ tQ tbQ 0t9t/^, ]>e triuted to him, bat by means, of 
whicb he is enabled to defeat every attempt agalnft this 
Qonfftitational authoxity* 

I«swtly 9 he is the only self-existing and peimapent ppwer 
iu the stfite. The generals, Hie ministers of state, are 
9Q only by the ^ntinnance of his pleasure. He wonl4 
even dismiss the parliament itself, if ever he saw it begin 
to entertain dangerous designs; and he ueeds only say 
one ivord to disperse every power in the state that may 
thr0a>ten his authority. Fonnidable prerogatiTes these ; but 
witJi regard to which we shall be inclined to lay aside oui* 
apprehensioDs, ifi on one hand, we consider the great pri- 
yilegw.of HiB "people by which they have been counter- 
balanced; and) on the other, the hi^py consequences that 
resort from their being thus united* 

^jrom this unity, and, if I may su express myself, this 
total aequestratiDn of the executiye authority, this advanr 
tageons consequence in the first place results — ^the atten- 
tion of the whule nation is directed to one and the same 
object. The people, besides, eiyoy this most essential ad- 
vantage, which they would vainly endeavour to obtain 
under the government of many ; — ^they can give their con.- 
fidence, without giving power ove^ themselves and against 
themselves; they ean appoint trustees, and yet not give 
themselves masters. 

Those men to whom the people have delegated the power 
of filming the laws, are thereby made sure to feel the 
irhole pressure of them. They can increase the preriigar 
tiires of the e?ceoutive authority, but they cannot invest 
themselyes wi^ it : they have it not in their power to com- 
mand its motions, they ooly can unbind its hands* 

^ey are made to derive their importance from (nay, 
tbey are indebted for their existence to) the neediu which 
that power stands of their assistance ; and they know that 
tbey would no sooner have abused the trust of the people, 
and completed the treacherous work, tiian tbey would see 
themselves dissolved, spuraed, lik^ instruments now spent 
and become useless. 

This sam« disposition of thin^ also prevents, |n Bng< 
l^n^d* ^hiat essential defect, i^erent in the ^ovemmeai 
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of many, which has been described in the pxeceding 
chapter. 

In that sort of goremment, the cause of the people, as 
has been obsenred, is oontinnally desert^ and betrayed. 
The arbitrary prerogatives of the governing powers are at 
an times eitiier openly or secretly favonred, not only by 
those in whose possession they are, — ^not only by those who 
have good reason to hope tiiat they shall at some fdtore 
time share in the exercise of them, but also by the whole 
crowd of Uiose men who, in consequence of die natoral 
disposition of manldnd to overrate tiieir own advantages, 
fondly imagine, either that they shall one day enjoy some 
branch of this governing authority, or that they are even 
already, in some way or other, associated to it. 

But as this authority has been made, in England, the 
indivisible, inalienable attribute of one alone, all other per- 
sons in the state are ifno facto interested to confine it with- 
in its due bounds. Liberty is thus made the common cause 
of all ; the laws that secure it are supported by men of 
every r^mk and order; and the Habeeu Corpus Act, for 
instance, is as ssealously defended by the first noblemao 
tn tiie kingdom as by the meanest subject. 

Even the minuter himself, in consequence of Qua ht^ 
alienability of the executive authority, is equally interested 
with his fellow-citizens to maintain the laws on which 
public liberty iS founded. He knows, in the midst of his 
schemes fbr enjoying or retaining his authority, that a 
court intrigue or a caprice may at every instant confound 
him with the multitude, and the rancour of a successor, 
long kept out, send him to linger in the same prison whidk 
his temporary passions might tempt him to prepare for 
others. 

In consequence of this disposition of things, great men 
are made to join in a common cause with the people, for 
restraining the excesses of the governing power: and, 
which is no less essential to the public welfare, they are 
also, firom the same cause, compelled to restrafai tiie exoes 
of their own private power and influence ; and a general 
spirit of justice becomes thus diffused through all parts of 
the state. 

The wealthy commoner, the representative of the people, 

9 potent peer, always hating before their eyes the view 
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of a fonnidable power— of a power, from fhe attempta of 
which, they liare only the shield of the lawi to protect 
them, and which would, in the itsne, retaliate a hundred 
fold upon them their acts of -violence — are compelled, both 
to -wash only for equitable laws, and to observe them wi<h 
a crup olona exactnes^. 

Liet then the people dread (it is necessary to the pre- 
servation of their liberty), but let them never entirely cease 
to love, the throne, that sole and indivisible seat of all the 
active powers in liie state. 

jjet them know it is that, which, by lending an immense 
strength to the arm of Justice, has enabled her to bring 
to accocmt, as well the most powerful as the meanest 
offender — which has suppressed, and, if I may so express 
myself, weeded out, ajl those tyrannies, sometimes con- 
federated with, andsometimes adverse to, each other, whidti 
incessantly tend to grow up in the middle of civil societies, 
and are the more terrible in proportion as they feel them^ 
selves to be less firmly estaUished. 

Let them know, it is that, which, by making all honours 
and places depend on the will of one man, has confined 
within private walls those projects, the pursuit of which^ 
in former times, shook the foundations of whole states; — 
has changed into intrigues the conflicts, the outrages of 
ambition ; — ^and that those contentions which, in the pre- 
sent times, afford them only matter of amusement, are the 
volcanoes which set in Barnes tl)e ancient commonwealths. 
It is that which, leaving to the rich no other security 
fi»r his palace than that which the peasant has for his cot- 
tage, has united his cause to that of the latter-— the cause 
of the powerful to that of tl|e helpless — the cause of the 
man of extensive influence and connexions to that of him 
who is without friends. 

It is the throne above all, it is this jealous power, which 
n&akes the people sure that its representatives never will 
be any thing more than its representatives : at the same 
time, it is the ever-subsisting Carthage, which vo^che^ tq 
it for the dun^tion of t)ieir virtue* 
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CHAP. XL 

The power* which the people themselves exercise.— The election 
of meiMsn of parHotDettt. 

Thb English constitation baying eMentiaOy connected 
the fate of the xneki to whom the people tnxet their power 
with that of the people themselyes, really aeenu, by that 
eantion alone, to have procttred the latter a complete se- 
curity. 

However, as the ridasitnde of homan afikira may, io 
prooeu of time, realize events which at first had appeared 
most improhable, it might happen tiiat the miniaten of 
the executive power, notwithstanding the interest they 
themselves have in the preservation of jmblic libexty, and 
hi spite of the precautions expressly taken to prevent tibe 
efllsct of their influence, should at length employ such 
eflicacious means of corruption as might bring about a 
surrender of some of the laws upon which Hum public 
Aberty is founded. And though we' shoidd suppose that 
tfttdi a danger would really be chimerical, it might at last 
happen, that conniving at a vicious administration, and 
being over-liberal of the produce of general labeur, the 
representatives of the people might make them suffer 
many of the evils which attend worse forms of govern- 
ment< 

Lastiy, as their duty does not consist only in presei^og 
their constituents against the calamities of an arbitrary 
govertmient, but moreoyer in procuring them the best ad- 
ministration possible, it might happen that they would 
manifest, iii this respect, an indifference which would, in 
its consequences, amount to a real calamity. 

It was therefore necessary that tiie constitution should 
fhfnish a remedy for all the above cases : now, it is in 
the right of electing members of parliament that this re- 
medy lies. 

When the time is dome at which the commission, gf yen 
by the people to their delegates, expires, they again as- 
semble in their several towns or counties : on these occa- 
sions they haye it in their power to elect again ■ those of 
their representatives whose former conduct they approye, 

d to reject those who have contributed to give rise to 
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heir oomplalati. A ample remedy Ubia, end wbieh only 
reqnirhig, in its a|ipUcation, a kno-wledge of matten of 
fact, i« entirely within tiie reaeh of flie abilitiee ol\he peo- 
ple ; Imt a remedy, at the same time, which is the most 
effectual that conld be applied; for as the evils complained 
of ariee merely from tiie peculiar dispositions of a certain 
nionher of indiTiduals, to set aside those indiyidnals is to 
pluck up the evil by the roots. 

But I peroei-re, that, in order to make the reader sen- 
sible of the adyantages that may accrue to the people of 
England firom tiieir right of election, there is another of 
their xighta, of which it is absohit^y necessary that I 
should first giTO an account. 



CHAP. XII. 

The sottject cootiniied.— Mberty of the pren. 

As ibm evils tiiat may be complained of in a state do not 
always arise merely from the defect of the laws, but also 
from the non-execution of them; and this non-execution 
of such a kind, that it is often impossible to snl^eot it to 
any express punishment, or even to ascertain it by any 
previoiu definition; men, in seyeral states, haye been led 
to seek for an expedient that might supply the unayoid. 
able deficiency of legislative provisions, and begin to ope- 
rate, BM it were, from the point at which the latter began 
to fail ; I mean here to speak of the censorial power,— a 
power which may produce excellent effects, but the exer- 
cise of which (contrary to that of the legislative power) 
must he left to the people themselves. 

As the proposed end of legislation is not, according to 
what has been above observed, to have the particular in- 
tentions of individuals, upon every case, knovni and com* 
plied with, but solely to have what is most conducive to 
the puhlic good, on the occasions tiiat arise, found out and 
established, it is not an essential requisite in legislative 
operations that every individual should be called upon to 
deliver his opinion: and since this expedient, which at 
first sight appears so natural; of seeking out, by the ad- 
vice of all, that which concerns all, is found liable, when 
carried hito practice, to the greatest inconveniendes, wo 



1 

im THIS CPN9TITUTfON 

jQui«taotiieBtatefoUyUa«d« entirely. BMasitbtMl 
opinion of indi?ida«U alone wbioh ooQstitatM Hie dieekj 
of a (jlepsorial power, thu power cannot produce ill 
intended effect any farther tlagk thU public opiaioQ if 
made known and declared : the sentunente of the peopU 
are the only thing in question hA^: it ie tfaer^ore n«ciBaij 
taxy that the peoplje ehonld speak for thetnwriTee, anil 
manifest those sentiments. A particular court of oemngce 
would essentie^y frustrate its intended purpose; ft is at 
tended, besides, with very great inoonvenienoes. j 

As the use of such a court is to detenmne upon fliaee ' 
eases which lie out of the reach of the laws, it cannat be 
tied down to any precise regulations* As a farther eoaf 
sequence of the arbitrary nature of its functions, it cannot ' 
eyen be subjected to any constitutional check; and it con- 
tinually presents to the eye the view of a power entirely 
arbitrary, and which, in its different exertions, may affect, 
in the most cruel manner, the peace and happiness of in- 
4ividua]s« It is attoided, besides, with ihi« very per. 
nicious consequence, that, by dictating to the people fhcir 
judgments of men or measures, it takes from them that 
freedom of thinking, which is the noblest prlTilege, u 
well as the tonest support of liberty.* 

We may therefore look upon it as a fiarther proof of the 
soundness of the principles on which the Engliah oonsti- 
tuition is founded, that it has allotted to the people them- 
selves the province of openly canvassing and amigBing 
the conduct of those who are invested with any brandi 
pf public authority; and that it has thus delivmned into 

e M. de Montesqaieu, and M. Rooaseaa, and indeed all the wsttoi 
OD this fubject I have met with, bestow vast encomiums on tb^ cen- 
tdrlal triblinal that had been instituted at Rome :— Aey have not be«o 
aware that this power of ceosur^, lodged in the hands of peculiar ■»■ 
fftstrates. with other discretionarv powers annexed to it, was no o^a 
than a pwce of state-erat^ like those deseribed in the vrecedlng chap- 
ters, and had been contrived by the senate as an additional mean of 
securing its authority. Sir Thomas More has also adopted simiiu 
opinions on tiie sabject ; and he i« so far from allovrioff the people to 
panvass the actions of their rulen, that, in his Syttem of PtoUcy, which 
he caJU An Account of Bulopia (the happy region «v and towoc), 
he n^ikes it death for individuals to talk about die conduct of covcm- 
ment. 

[ feel a kind of pleasure, I most confess, to obse rre, on OUs oecs- 
sidn, that though I have been called by some an advocate for power, 
I ha^e carried my ideas of liberty farther than many writers who ba«a 
teentioBpd that werd vtth moch enthnsiaamr 



^l^an^B 9£ its .peoiile ^t Ifrge the exercise of the cea« 
florial power. Every subject in En^aod has not only a 
jj^t to preaciAt peliliDns to the lung, or to the hoiuea of 
p^rliqnMAtf but he has ^ right also to lay his oomjOaiata 
and oibaenrations before the public, by means of aaa open 
proaa, A formidable right this» to those who rule man- 
kind; «n4 which> eontinuaUy diq[>elling the cloud of xoa* 
4est3^ by which they are surrounded, brings them to a lave} 
wit£ lie rest ot the people, and strikes at tite very heiag 
of tJUek authority. 

, Aa4 indeed this privilege is that which has been ob^- 
taioed by the English nation with the greatest difficulty, 
ju)d latest in point of time« at the expense of the execu- 
tive power. Freedoms was in every other respect already 
^tablished, when the English were still, wiUi regard to 
the public espression of their sentiments, under restraint^ 
^atmay be called despotic. History abounds with in- 
stai^ces of the severity of the Court of Star-chamber, 
ag^ainst dtose who presunted to write on political subjects* 
It had fixe4 the number of printers and printing-presses, 
and ^vpeinted a Uc^mer, wiUiout whose approbation no 
book could be published. Besides, as this tribunal de- 
cided mattj^n by its own single authority, without the 
intervention of a jury, it was always ready to find those 
persona guilty whom the court was pleased to look upon 
as such; nof was it indeed without ground that the chief- 
justice Gpke, whose notions of liberty were somewhat 
tainted with Hie prejudices of the times in which he lived, 
concluded the enbghuns he bestowed on this court with 
saying, that, 'the right institution and orders thereof 
being observed, it doth keep all England in quiet.' 

After tixe court of the Star-chamber had been abolished, 
ti^B Long Parliament, whose conduct and assumed power 
wen little better qualified to bear a scrutiny, revived tii# 
regulations against the freedom of the press. Charles the 
Second, end after him James the Second, xn-ocured farther 
renewais of |hem. These latter acts having expired in 
the year lfi82, were at this era, althou^ posterior to the 
i^volvtion, oontinued for two year* longer; so that it 
^ae loot till the year 1604, that, in consequence of thf 
parliament's refusal to prolong the prohibitions, the free- 
d^onopk. of the press (a priTiJeg« whicti the execntiye powfv 
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could not, it seems, prevail upon itself to yield op to 
people) was finally estaUisbed. 

In what, then, does this liberty of the press precisel 
consist T Is it a liberty left to every one to poblish aA] 
thing that comes into his head T to calumniate, to blacki 
whomsoeyer he pleases T No ; the same laws that pro 
the person and the property of the indxvidnal, do also p: 
tect his reputation ; and they decree against libels, wh 
really so, punishments of much the same kind as are e 
blished in other countries; But, on the other hand, Ihef 
do not allow, as in other states, that a man shovild bt 
deemed guilty of a ciime for merely publishing something 
in print; and they appoint a punishment only againrf 
bim who has printed things that are in their nature cri- 
minal, and who is declared guilty of so doing by twelre 
of his equals, appointed to determine upon his case with 
the precautions we hare before described. 

The liberty of the press, as established in England, con- 
sists, therefore (to define it more precisely), in this, that 
neither the courts of justice, nor any other judges wha^ 
erer, are authorized to take notice of writings intended 
for the press, but are contined to those which are actnall; 
printed, and must, in fliese cases, proceed by the trial \>j 
jiury. 

It is eyen this latter circumstance which more particn- 
larly constitutes the freedom of the press. If the magi- 
strates, though confined in their proceedings to cases of 
criminal publications, were to be the sole judges of the 
criminal nature of the things published, it might easily hap- 
pen that, with regard to a point which, like this, so highly 
excites the jealousy of the gOTeming powers, they would 
exert themselyes with so much spirit and perseyerance, 
that they might at length succeed in completely striking 
off all the heads of the hydra. 

But whether die authority of the judges be exerted at 
the motion of a private individual, or whether it be at tiie 
instance of flie goveminent itself, their sole office is to de- 
clare the punishment established by the law : — ^it is to the 
jury alone that it belongs to determine on tiie matter of 
law, as wen as on the matter of fact; that is, to dete^ 
mine, not only whether the writing, which is the sdljed 
the chaige, has really been composed hy the wan 
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ehaised wlQk having done it, and whatiiar it be really 
meant of the person named in the indictment— bnt also 
whether its contents are criminal. 

And though the law in England does not allow a mam, 
prosecnted for haying published a libel, to offer to support 
by eridence the truths of the facts contained in it* (a 
mode of proceeding which would be attended with rery 
mischierous consequences, and is erery where prohilnted), 
yet, as the indictment is to express that the facts are 
false, maliciatia, 4c. and the jury, at the same time, are 
sole masters of their Tetdict--that is, may ground it upon 
what considerations they please— it is Tery probable that 
they would acquit the accused party, if the fact asserted 
in the writing before them were matter of undoubted truUi, 
and of a general eril tendency. They, at least, would cer- 
tainly haye it in their power. 

And it is stUl more likely that this would be tiie case, 
if the conduct of the government itself were arraigned ; 
because, besides this conviction which we suppose in flie 
jury, of the certainty of the facts, they would also be in- 
fluenced by their sense of a principle generally admitted 
in England, and which, in a late celebrated cause, was 
strongly insisted upon, viz. That, ' though to speak ill of 
individnals deserved reprehension, yet the public acts of 
government ought to lie open to pnUic examination, and 
that it was a service done" to the state to canvass them 
freely.'t 

And indeed this extreme security with which every man 
in England is enabled to communicate his sentiments to 
the public, and the general concern which matters relative 
to the government are always sure to create, have won- 
derfully multiplied all kinds of public papers. Besides 
those V^ch, being published at the end of every year, 
month, or week, present to the reader a recapitulation of 
every thing interesting that may have been done or said 
during their respective periods, there are several others 
which, making tiieir appearance every day, or every other 

• In actions for damages between Individuals, the case, \fImUtake 
not. Is dlffinwnt, and the defendant is allowed to produce evidence of 
t^e facts asserted br him. 

t See Serieant ulynu's Speech for WpodfaU, in the prosecntioa 
•faiost the latter, by the attorney-general, for piibUsbing Jnnios's 
kkttei to the Klag. « 
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ixf, 0oiB«NinlG«(fee to ttae^paUic the «6TeniliQea8iirds taXetf 
toy th» goremmeiit, Air well at tbe AiffVurent cansei ef any 
importance, whether civil or erimtttal, that occur 111 th6 
ccttpfi of juftliee, and sketcheefrom the epeexAi.e$ ei^er of 
HtkB advocates, or the jtidgea, co n cerned fai the management 
and deelaien of them. Dnzing the time the paiiiameat 
continM fitting, the votes, or reaohxtiona of flie honse of < 
oommoBfl, are daSy i^Uidied by authority; and themost 
incereeting speeches in both hoosesare taken down in short- 
hand, and oommnnicated to the pnbfie in print. 

LasOy, the private anecdotes in the metropolis, and the 
oo«Atry, conenr also towards filling the collecfion; and as i 
the seveiktd pnblic papers drcolate, or are transcribed into i 
ntiiers, in the different covntry towns, and even find their 
way into fhe villages, where every man, down to the la- 
bourer, peruses them with a sort of ei^mess, every indi- 
vmial ttuabeeomes acquainted with the state of the ;ia- 1 
tion, firom one end to the other; and by these means the ' 
general intercourse is such, that the three kingdoms seem 
aa if they were one single town. 

And it is tfan pubUb notoriety of all' tiixngs that const!- 
ttttes the supplementid power, or chedk, which, we have 
abote said, is so useful to remedy the unavoidable insnffl- 
dency of the laws, and keep witliin their r e spe c ti v e bounds 
bH those persons who enjoy any share of pubHc authority. 

As they are thereby made sensible that all their actions 
are exposed to public view, they dare not venture apon 
those acts of partiality, those secret connivances at the ini- 
^tteS of particular persons, or those vexatitras practiocs 
whidi the man in office is but too apt t» be guilty of, when, 
exerdsing his c^ee at a distance from' tiie public eye, and, 
a« it were, in a comer, he is satisfied that, provided he be 
cantlous, he may fispense with being just. Wlfatevermay 
be the kind of abuse in which persons in power may, in 
such a state of thing:!, be tempted to indPnlge themselves* 
they are convinced that tfieir irregularities wilt be imnie- 
diately divtdged. The juryman, for example, knows that 
his verdict — the judge, that his direction to the jury — ^will 
pnesently be laid before the public: and there is no man 
in office, but who thus finds himself oonypelled, in idttoat 
every instance, to choose between his duty, and tlie sur- 
render of all his former reputatiqp. 
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It -wrgi, I stB amrftie, Ibftlboii^ that I •peakia too klgli- 
terms of the effects produced by the public newephper». 1' 
iadeed conl«i0 tHat all tJte jkieces eontaiaed iii them are not 
patteiBfl of- good w o nin g, or of the truest Atlic ivit; bot,- 
oo the Other hand, it scaaoely erer happens that a subject, 
in vhieh the laws, or, in general, the publie- welfare, «re- 
really ooncemedj lails to i^bII lortb some able -writer, who, 
ondnrsone farm or other, eoBuannicatet to the public hie 
i>bservationaandGomphdBtB. Idi«Haddhere,1ikat,1beai^ 
to upright watt, ktboaring for a while under a stnmg po- 
palar pr^judiee, aMiy, iapporteA by tha otmsoJoaBttess of 
his innocewse, endure with p a tie n ce IhfO sererest imputa- 
tions, Ute gaiity man, hearing noAing in the repttoatiieB 
of the public but what he knows to be time, sAd already «p» 
braida himaelf with, is vary fur fiom enjoying any snish oem- 
fort; and that, whan a. man's own eonscieaoe takes part 
ageiast him, the most despicaiUe weapon is saffldent to 
wound him to the quick.* 

Even thnee persons whose greatnaes seems meet to tet 
them above the reach of public oeiisaw, are not llioeo who 
least feel Its efliscts. They hate aeed of the si ri fragee ef^ 
that Tidgar whom tiiey affect to despise, and who are, alter- 
aR, the dispensers of that glory,. which is tiie real o1$ect 
of theiraiiilntioos cares. TboaghaU have not so mn^ sla- 
oerity an Aleumdex', they have efual- veaseu to exclaim, 
O ptopieJ wbnt taiit do we net wnderga^ in order to gitin 
yourappiamee! 

I eoirfeaaythat in a state where the people dare not speidC' 
their aentinfcents^ but with a view to plaasa tiie ears of thek • 
nileia,it.ia possible tiliat either the pixace, Or ttiose to whom ' 
he has trfcutsdhia aiathority, may sometimee mistake the - 
nature of the public sentiments ; or that, for want of that* 
affection of which they are denied all possible marks, they 
may rest contented with inspiring terror, and make tiiem- 

• t iihall take this occastoD to obsenrp, thaCthe liberty of the prew 
i« far from being iqiarioaa to the repatation of iDdivldoals (aa wme 
penoQS hayft co^pluD«d)) that itk, on the contrary, its aureat ffoard^ 
Wh6n there fejJat no m^'na of commuftication with the public, every' 
one Is exfAaedy without defence, to the aecret niuXti of malteufy ana 
envy. The man ia ofica loaes hit repatation, the merchant us credit, . 
the private individual hi> character, without so much a« knowing either 
who we Ma ehefttle*, orwhlch mtf they carry on their attacks. But whea ' 
there exMB a free preM, an innocent man immediatelv brings the mat- 
ter into open day, and crashes Ws adversaries at once, by a publicchal- 
tenge folay before the pabHe Ae gronadt of theh: ceveral inpntatlons. 
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aelvei aoiMldsm beholding tiie oret a wed midtitade 
complaints. 

But when, the laws give a foUscope to the people for 
expression of tiieir sentiments, those who gnrem 
conceal from themselves tiie disagreeable tratfas which 
sound <Tom all sides. They are obliged to put up 
with ridicule ; and the coarsest jests are not always thi 
which give them the least nneasiness. like tbo lion 
the fable, they must bear the blows of those enemies wh 
they despise the most; and they are at lengtti stuq^^*^* 
in their career, and compelled to give up those unjust 
anits which they find draw upon them, instpiad of that 
miration whidi is the proposed end and reward of 
labours, nothing but mortification and disgust. I 

In short, whoever considers wliat it is that constitates! 
the moving principle of what we call great a£Eain, and die 
invincible sensibiiity of man to the opinion of his feDow^ 
creatures, will not hesitate to vArrn, that, if it were poss* 
Ue for the liberty of the press to exist in a despotic gntt^ 
ment, and (what is not less difficult) for it to exist siHhttf 
changing ^ constitution, this liberty would alone tamt 
oounterpoise to tiie power of the prince. If, for example, 
In an empire of tiie Bast, a {dace oould be found which, 
rendered respectable by the ancient religion of tiie people, 
ipight ensure safety to those who should bring thitho* their 
dtaervations of any kind, and from this sanctuary printed 
papers should issue, which, under a certain' seal, might be 
equally respected, and which, in their daily appearance, 
should examine and freely discuss tiie conduct of the ca> 
dis, tiie pashas, the visir, the divan, and the sultan him- 
self — that woidd immediately introdnee aome degree of 
liberty. 

CHAP. XIII. 

The subject continaed. 

Ar OTH BB effect, and a very considerable one* of the libert; 
of the press, is, that it enables the people efibctnally to 
exert those means which the constitution has bealoved 
on them, of influencing the motions of the government. 

It has been observed in a former place, how it came t» 
*^ a matter of impossibility for any large number of meat 
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obliged to act in a body« and upon th« fponli to take 
any well-weighed reeolation* Bnt this inoonTeiiienoe,. 
which la the ii^Titable eoiiMfaeiicaof their sitaation, does 
ia nowise argne a pezsonal inferiority in. them, wilh.ie- 
gpect to the few who, from qome accidental adrantages, 
are enahled to influence their determinations. It is not 
fortane> it is nature, that has made the essential differences 
hetweea men ; and whatever appellation a small number 
of persons, who speak without sufficient reflection, may 
affix to the general body of their feUow-creatnres, the 
whole difference between the statesman, and many a man 
from among what they call the dregs of the people« often 
lies in the rough outside of the latter--a disguise which 
may fall off on the flrst opportunity ; and more than once 
has it happened, that from the middle of a multitude, in 
appearance contemptible^ a . Viriatns has been suddenly 
wen to rise, or a Spartacus to burst forlii. 

Time, and a more favourable situation, are therefiare the 
only things wanting to the people; and ^e freedom of the 
press affords the remedy to these disadvantages. Through 
its assistance, every individual may, at his leisure, and in 
retirement, inform hinaself of every thing that rcdatea to 
the questiona on which he is to take a resolution. Through 
its assistance a whole nation, as it were, holds a council 
and deliberates— slowly, indeed (for a nation cannot be in. 
formed like an assembly of judges), but &fte^ a regular 
manner, and with ceiiainty. Through its assistance ail 
xnatters.of fact are at length made clear ; and, through ttiie 
conflict qf the different answers and relies, nothing at 
last remains but the sound part of the arguments.* * 

* Tut right of pmblblTdlfcaailDg political sabjecti It alone a great 
adraatage to a people who eI^ioy U; and If the dtizeiM of Genera pri- 
senred their libertr better than the people were able to do ia the other 
commonwealth* oi Svdtserland, it wa«, I think, owing to the exten- 
sive right they pocwtsed of making public remoo«trance« to their ma- 
gistrates. To these remonstrances the magistrates (for iostance»the 
coondl oftwentf-/lw. to which they were usoally made) were obliged 
to give an answer, if this answer did not satisfy the remonalraung 
citizens, they took time, perhaps two or three weeks, to make a reply 
to it, which mast also be answered ; and the number of dttie&s who 
went op with each new remonstrance tncreased, according as tfiey 
were thnoght to have reason on their side. Thus the remonstraaoes 
which were made on accoant of the sentence against Boosseao, and 
were delivered at first by only forty dtiiens, were afterwacd often acr 
coDpanied by about nine hundred. ■ This ciicunmtance, togetlier with 
the. ceroaiony with which those remonstEaaoea oi remnaentmiUm 
were delivered, rendered them a great check oa the cMidiwteC the na- 
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Hence, though all good men may not think flMmaehes 
obliged to concor implicitly in the tnmwltottry resolatioiw 
of a people whom tiieir oratmrg take pains to agitate, yet, 
on the other hand, when this same people, left to itself, per- 
seTores in opinions whidi have for a long time been dis- 
ooBsed in public writings, and from which (it is esseatul 
to add) all errors oonoeming facts haye been remored, 
sach persererance is certainly arery respectable dedsioB; 
and then it is, though only then, that we may with safety 
say — * The roice of the people is the voioe of God/ 

How, therefore, can the people of Bngland act, when, 
lutTing fonned opinions which may really be called their 
own, they think they have just cause to complain of Ibe 
administration f It is, as has been said aboTe, by meaiM 
of the right tiiey have of electing their representatives; and 
tiie same method of general intercourse that has infonned 
them with regard to the objects of tiieir complaints, viD 
likewise enable them to apply the remedy to tiiem. 

Through this medium they are acquainted with the na- 
ture of the ■suljects that haye been deliberated upon in the 
assembly of the representatiyes; — ^they are infocmed by 
whom the different motions were made — by wh<nn tiiey 
were supported; — and flie manner in which tiie snfngei 
are dehvered is sudi, that they always can know tbe 
names of tiiose who haye yoted constantly for the advance- 
ment of petikidous measures. 

And d&e people not only know Hhe particular dispon-j 
tions of every member of the house of commons, but, froni 
the general notoriety of affairs, have also a knowledge « 
the political sentiments of a great nombCT of those whoBi 
ttieir situation in life renders fit to fill a place in that honN.1 
And ayailing themselyes of the seyeral vacancies tiiat hap' 
pen, and still more of the opportunity of a general elM 
tion, they purify, either successively or at once, the 1^ 
latiye assembly ; and thus, without any commotion a| 
danger to the state, they effect a material reformation 4 
the yiews of the government. 

I am aware tiiat some persons will doubt these pat 
and systematic yiews which I am here attributing to 

fMrales: tiiey were even itill more naefnl to the dUzeneof i . 
M prerendves than aa remedies ; and nothinr iraa aoore Ukdy to d 
the m^^tratea from taking' a itc» ofanv Idnd than the thonrht i 
' *■ might give rlK to a rcprcMKloneM. 
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people of England, and will object to me theidlBordeia that 
sometiinefi happen at elections. But titun reproach which, 
by Uie way, comes with little propriety from writers who 
would hare the people transact every thing in their own 
persons— this.reproach, I say, though true to a certain de- 
gree, is not, howerer, so much so, as it is thought by cer- 
tain persons who hare taken only a superficial surrey of 
the state of things. 

Without doubt, in a constitntion in which all important 
Miues of uneasiness are so effectuaUy prevented, it is im- 
pomible but that the people will have long intervals of in^ 
ittention. Being then suddenly called, from this state of 
inactivity, to elect representatives, they have not examined 
tieforehand the merits of those who solicit their votes ; and 
Ihe latter have not bad, amidst the general tranquillity, any 
opportunity of making themselves known to them. 

The elector, persuaded, at the same time, that the person 
tchom he will elect will be equally interested with him- 
lelf in the support of public liberty, does not enter into la- 
rarions disquisitions, and from which be sees he may ex- 
impt himself. Obliged, however, to give the preference 
» somebody, he foims his choice on motives which would 
roold not be excusable, if it were not that some motives 
kre neceinary to make a choice, and that, at this instant, 
le is not influenced by any other ; and indeed it must be 
onfessed, that, in die ordinary course of tilings, and with 
lectors of a certain rank in life, that candidate who gives 
he best entertainment, has a great chance to get the better 
t his competitors. 

But if the measures of government, and the reception of 
hose measures in parliament, by means of a too-complying 
(oose of commons, should ever be such as to spread a se> 
ioos alarm among the people, the same causes which have 
imcorred to establish public liberty would, no doubt, ope- 
ite again, and likewise concur in its support. A general 
bmbination would then be formed, both of those members 
f parliament who have remained true to the public cause, 
nd of penons of every order among the people. — Public 
Metings, in such circumstances, would be appointed; ge- 
leral subscriptions would be entered -into, to supp<nt the 
spenses, whatever they might be, of such a necessary 
pposition ; and .all private and nnwortiiy purposes being 
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being rappressed by tbe s^nse of fhe natioaal dai4[er,ihe 
oihoioe of the electors would then be wholly detennmedb^ 
tiie consideration of the pmbUcvpmtc^ the candidates, and 
the tokens giren by them of sncb spirit, 

Thos were those parliaments formed, which, snpprewed 
arbitrary taxes and imprisonments. Thnii was it that, nndei 
Charles the Second, fhe people,'when recovered fnnn that 
enthusiasm of affection with which they receired- a king 
80 long persecuted, at last returned to him no parliamenti 
but such as were composed of a minority of men attached 
to public liberty. Thus it was that, persevering in a con- 
duct which the circumstances of the times rendered nece»- 
iary, the people baffled the arts of the government; and 
Charles dissolved three snccesoive parliaments, without 
%ny .other effect than that of having those same men n- 
diosen, and set f^ain in opposition to hizQ, of whom be 
hoped he had rid himself for ever. 

Nor was James the Second happier in his attempts thas 
Charles had been. This prince soon experienced that his 
parliament was actuated by the same spirit as those whidi 
had opposed the designs of his late brother; and having 
Buffered himself to be ledinto measures of violence, instead 
of being better taught by. the discovery he'made of the real 
Mntiments' of the people, his reign was terminated by that 
ciCtastrophe with which every one is acquainted. 
' Indeed, if we combine the right enjoyed by the people 
of England, of electing their represetitatives, with the 
whole of the English government, we shall become con- 
tinually more and more sensible of the excellent effects 
that may result from that right. AH men in the state are, 
as has been before observed, really interested in tibe sap 
port of public liberty. Nothing but vtemjiorary motives, 
and such as are quite peculiar to themselves, can induce 
^e meoubers of any house of commons to connive at mea> 
BUres destructive of this liberty. The people, thorefme, 
under such drcumstances, need only change theae mon- 
bers, in order effectually to reform the conduct of that 
house; and it may fairly be p^ronounced beforehand, that 
a hquse of commons composed of a new set of penwna, 
wUl, from this bare circumstance, be in thd interests ^ 
the people. 

Utfnoe, though the complaints of the people do not il- 
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^rwji niMtwilli a speedy aind inmediate rea>en (a celerity 
which would he lite lymptom of a ftital unsteadineMin the . 
eonstittatifm, and would sooner or later hring on itt ndn) ; 
yet, wUen we attentively consider the i&atnre and ttie're> 
BoaTces of thin constitution, we shall not think it too hold 
an aaaertion to say, tiiat it is impossihle hut that com- 
plaints in which the people persetete (that is, weU-gronnd^ 
ed complaints) will sooner or later he redressed. 

CHAP. xiy. '. 

Riglu of roistance* 

But all those priTiIeges of the people, considered in thJem* 
selVeSf are hat feehle defences against the real strength of 
those who govern. All those provisions, all those red- 
prodn rij^l&ts, necessarily 'suppose that things remaifi in ' 
Ibeiir legal and settled course : what would then he the rfe^ 
Mmroe^of the people, if ever the priiice, suddenly freeing 
himaelf i]t>m all restraint, and IhHXdng'htntoelf, as it 
were, out of the cohstitutioh, shc^d 'iio -Uhger respftet 
either the person or the property of the sulgect, and either 
should make no aiccount of his cohVenti^hs with the ^aiw 
Uament; or attempt td force it im^li<iit1y txi stihihit to his 
willt — It would he resistance. 

Without entering'here into the dis6uMii(fti 6t a doOtriiie 
which ^onld lead us to inquire into' the first principles of 
civil government, dbn'sequently engage vutta 'tt lohg ^Qe- 
qnisition, and with regard to which, besides, persons free 
froih. prejtidices 'agree' pretty much in their opinions', 1 
shall \>nly observe liere (and it will be 'sufficient for my 
puxxMMe), ^at the question has been decided in favour of 
tfiia do^Hne by the7aws'of England, and that retistMce 
is looked tipon by them as the ultimate {Bad lawful reSooree 
against the' violences of power. 

It was resistande that gaye birth to fhi Grefit GhUrter; 
that lasting foundation of English liberty, and the excesses 
of a power estAlished by force were also restrained by 
fdroe.* it has been by ^e same means that, at different 

• Lord Ljttleton sayc, extremely well, in his Persisin Letters, ' If 
the privilcffes of the people of Eaglaiidbe eooceasions from the crowD. 
Is not the power of the crown itself a concession from the people t* 
It mifht be said with equal tmth, and somewhat more in point to the 
tub^ect of this chapter, if the privileges of the people be an encroach- 
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tuttM, the people haye procured the ooufimwdiNi of the 
same charter. Laally, it has aiao been the resutaace to » 
Idng who made no account of his own engacements, that 
haa^in the issue, placed on the throne the family wUch u 
now in possession of it. 

This is not all; this reeooroe, which till then had only 
been an act of force opposed to other acts of force, was, it 
that era, expressly recognised by the law itself. Tlie Im^ 
and commons, solemnly assembled, declared, that 'king 
James the Second, having endeayooiedto subTerttheoon- 
stitution of tho'kingdom, by breaking the original contract 
between king and people, and having violated the funda- 
mental laws, and withdrawn himself, had abdicated the 
government, and that the throne was thereby vacant'* 

And lest those principles, to which the Bevolntion tbu 
gave a sanction, should in jn-ooess of time become xaat 
arcana of state, exclusively appropriated, and only knova 
to a certain class of subjects; the same act we have mea- 
tioned expressly ensured to individuals the right of poblid; 
preferring complaints against the abuses of government, 
and moreover, of being provided with arms for their own 
defence. Judge Blackstone expresses himself in the fol- 
lowing terms, in his Ccnnmentaries on the Laws of Eng- 
land: 

* To vindicate these rights, when actually violated or at- 
tacked, the subjects of England are entitled, in the fint 
place, to the regular administration and free course ofjn*- 
tice in the courts of law ; next, to the right of petitionjag 
the king and pariiament for redress of grievances; aiad, j 
lastly, to the right of having and using arau for sdf-pK' 
servation and defence.' 

Lastly, this right of opposing violence, in whatever shape, 
and from whatever quarter it may come, is so generally ao- 
knowIedged,that the courts of law have sometimes grounded 
their judgments upon it. I shall relate on this head a ftti 
which is somewhat remarkable: — 

A constable being out of his precinct, arrested a wouiaa 
whose name was Jbme Dekins: one Tooly took her pait, 

ment on tbe power of Unip, the power iiaelf of klogs was at fintn 
encroachment (no matter whether effected bj tuTpriie)oD thenatai*' 
**bcr^ of the people. 

• The Bill of Kighti ha* lince ^?en a new aanctioB to all HM^ 
iiclplei. 
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aadia lite heat of the ftay, killed the aasurtant of tfie con- 
stable. 

Being proiecated for mmder, he alleged in his defencoi 
tlaat;the illegality of the imprisonment was a snttcientpn)* 
vocation to make the homicide excuaable, and entitle him 
to the benefit of clergy . The jury having settled the matter 
of factyleft the criminality of it to be decided by the jndge, 
by returning a apecial verdict. The canse was a^oomed 
to the King's Bench, and thence again to Seijeanfs Irak, 
for the opinion of the twelre judges. Here follows the 
Ojusim deliyered by chief justice Holt, In giying jndg* 
ment: 

* If one.be imprisoned by an onlawfoL anthority, it is a 
oofficientproTocation to all peoployout of compassion, much 
■noire so when it is done under odour of justice; and when 
the Uberty of the subject is invaded, it is a prorooation to 
all the subjects of England. A man ought to be concerned 
finr Ma^fna Charta and the laws ; and if any one against 
law imprison, a man, he is an offender against Magna 
Charta.' After some debate, occasioned chiefly by Tooly's 
appearing not to hare known that the constable was out 
fof his precinct, seyen of the judges were of opinion that 
the prisoner was guilty of manslaughtv, and he was ad- 
mitted to the benefit of clergy.* 

But it is with respect to. this right of an ultimate i«sfot- 
aaoe» that the advantage of a free press appean in a most 
conspicuous' light. As the most important rights of the 
people, without the prospect of a resista n c e which over- 
awes those who shonld attempt to violate them, are little 
more than mere shadows— so this right of resisting itself 
is but vain, when there exist no means of effecting a ge- 
neral union between the different parts of the peo^e. 

Private individuals, unknown to each other, are forced 
to bear in silence injuries in which they do not see othes 
people take a concern. Left to their own individnal 
strength, they tremble before the formidable and ever- 
ready power of those who govern; and as the latter wdl 
know (and are even apt to overrate) the advantages at 
their own situation, they think that they may ventua 
upon any thing. 

• See Reporti of Cases argued, debated, and ze^vdged, in Btmtp 
SUg^i^t la tbe time of qaeen Anne. 
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, Bnt wlkon they tfee tiliat all tiiieir actions are tsgottA 
to public -view— that in conaeqinenoe of the celerity wXti 
which all thingii become oouiunnicated, the whole nation 
finrniB, as it were, one continned irritable body, no part of 
which can be touched without extdtang a universal tretMT 
—they become sensaUe that the cause ot each indindoal 
Is jeally the cause of all, and that to attack the knrat 
hmong the people is to attack the whole people. 

Here also we most remark the error of those who, m 
^ey make the liberty of the people consist in their power, 
fp m^Q their power consist in their action. 

When the people are often called to act in their ovn 
persons, it is impossible fov theiJi to acquire any exkt 
knowledge of the state of things. The event of one its 
effaces the notions which they had begun to adopt on the 
preceding day : and amidst ^e continual change of tlm^, 
no settied principle, and, above all, ho plans of unioB, 
have time to be established among them* — YoawiA'tb 
have the people lore and defend their'laws and 'Sbtttf, 
leave them, therefore, the necessary thne to know irhat 
laws and liberty are, and to agree in their opinioQ ctm- 
oerning them } — ^yon wish a union, a coalition, which caa- 
not beobtained but by a slow and peaceable procat; for- 
bear, therefore, continually to shake the vessel. 

If ay, farther, it is a contraffiction, that the people should 
act, and at the same time retain any real power. Hm 
they, for instance, been forced, by the weight of public op- 
preesioii, to throw off the restraints of the law, from vhid 
they no longer reoeiVed i^rotection ?^— they presoitiy find 
themselves suddenly become snlsleet to the command of « 
few le^tderi, who are the more absolute in proportion « 
the nature of their power is less clearly ascertidnett;'Ba7i 
|»exhapB, they must even submit to, the toils of wftr, and 
to military discipline. 

If it be in tiie common and legal couree of tilings t&st 
the people are called tomove,'tach individual is obBged. 
for the success of the measures in whidi lie is fiien made 
to take a concern, to join himself to eome party •' ii# %aB 
this party be without a head;' Thef citisiehs tinus Ifitoif^- 
vided among themselves, and contract the pemicionshaltit 
of submitting to leaders. They are, at length, no moa 
^han the clients of a certain number of patrons ; sod tbe 
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Utttfr^MNm becoBiiBg tble to cottmand fbe arnui of ^V^ 
dtuuns in the same manner as they at first goTemfid thel^ 
votes, mak.e Utfle account of a people, -with one part of 
which they know how to cwh the other. 

Bat when the moving springs of goreniment are placed 
entirely out of the body ot the people, their action is there* 
by disengaged from all that could render it complicated, 
or hide it from the eye. As the people tbencefivward 
consider things speculatively, and axe. If I may be allowed 
the eKprearion, only spectators of the game, they acquire 
just notions of things : and as these notions, amidst the 
general qniet, gain groond, and spread themselTcs far and 
wide, they at length entertain, on the salject of their li- 
ber^, but one opinion. 

Forming thus, as it were, one body, the people, at every 
instant, have it in their power to strike the decisive blow, 
which is to leyel every thing. Like those mechanical 
powers, the greatest efficiency of which exists at the in- 
stant which precedes their entering into action, it has an 
immense force^ jost becanse it does not yet exert any ; and 
in this etate of 8tiUness,1mt of attention, consists its true 
momBntum, 

With regard to thoiM who (whether from personal priyi< 
leges* or by virtue of a csmmission from the people) are 
intmsted with the active part of government, as they, in 
the mean while, see themselves exposed to public view, 
and observed, as frmn a distance, by men free from the 
spirit of party, and who place in them but a conditional 
traat, they ate afraid of exciting a commotion, which, 
daongh it might not prove the destruction of all power, 
yet would surely and immediately be the destruction of 
their own. ^And if we might suppose that, through an 
extraordinary coigunction of circumstances, they should 
resolTe among themselves the sacrifice of those laws on 
whicli public liberty is founded, they would no sooner lift 
up tfaeir eyes towards that extensive assembly, which 
views them with a watchful attention, than they would 
find their public virtue return upon them, and would 
make haste to resume that plan of o(mduct, out of the 
limits of which they can expect nothing but ruin and per- 
dition. 
la fhort, as the body of the people cannot act, withoat 
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r^^ aS f^E themselTes to some pow«r, or eflfeetin; a 

^^ ^ .\ctinn, the only ihare they can have in a go- 

A adTantag: tor ttoetmrt vea, 10 not to infer- 

tflnence — ^to be able to act, and not to act. 

of the people is not 'When ^ey strike, irat 

WBen xnvy keep in awe : It is when they cad oTerthrov 

every thing, that they nerer need 'to tanrez and Manlivs 

included all in four words, when he said to the people rf 

Rome — (htendlte beUtan,pac6m hab^tta. 

.' . CHAP. XV. 

Proab, drawn ftom fuU, of the truth of the {Nrinciples laid down ia 
the present work. — 1. The peculiar manner in which revolatioiii 
have always been concluded in England. 

It may not be sufficient to liave' proved by argmnents the 
adyantages of the EngliMh constitution ; it wiU perhaps be 
asked, whether the effects correspond to Ae ^eoryt To 
this question (which I confess is extremely proper) my 
answer is ready: it is' the same whicli was once made, I 
Believe, by a Lacedemonian, Come and tee. 

If we peruse the English history, we shall be partico- 
larly struck with one circumstance to be observed in it, 
and which distinguishes Ihost'adva^geonsly th^ EngliBh 
government from all other fre^govemmenta; I mean the 
manner in which revolutions and public commotions hate 
always been terminated in England. 

If we read with some attention the history of oAer fnt 
states, we shall see thait the public disseiMiona that hare 
taken place in them have constantly been terminited by 
settlements in 'which the interests only of a few were 
really provided for, whfle the grievances of the iiMmy wen 
hardly, if at all, attended to. In England, the very ti- 
verse has happened ; and we find revoTntions always to 
&ave ' been terminated by extensive and accurate pro^' 
sibns' for securing the generallfberty. 

The histories of the ancient Grecian commonwealth, 
and,' above all, of the Roman repu'blic, of which mor« 
complete accounts have been* left us^ afford striking proof 
of the former part of this observation. 

What was, lor instance, the consequence of that gmt 
revolution by which the kings were driven from Rom«i 

^d in which ^e senate and patridana aeted a* A« ad* 
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viscan anileftdtn of the peoplet Tli««oo&Mgiienoe wm, 
as -vre Ifaoid ia DiamysiDB of HftlicamaMup, and Idyy, tlurt 
tiie senaton immodmtely assnmed 4II those powers lately 
so much complained of by themselyee^ whieh the king* 
had exeircised. The execution of their fatore decreep. was 
intnlBted to two magistrates tal^en l^rom their own bodyj 
and entiorely dependent dn them, whom they called cot^ 
tulM, aftd who were mad6 to bes^: about them all the. en- 
signs of piiwer which fonnerly attended the kings. Qnly, 
care'^ae taken that the ax^andy2isce«, the syipbolsof the 
pofirer of life and death over the citixens, which the senaliD 
now claimed to itself, should not be carried before poik 
ooausals at onoe, but only before one at a time, for feara 
saya lAry, of doubling the terror of the people.* 

NoY was thi^ all : the senators drew over to their party 
those men "^ho had the most interest at that time among 
the peOplCt ahd admitted them as members into their own 
body ;t ^Thich indeed was a precaution they covdd not 
prudently arOld taking. But the interests of the threat 
men in* the republic being thus provided for, the reToln* 
tion ended. The new senators as well as the old, took 
osre not to lessen, by making provisions for the liberty of 
the people, ' a power which was now become their own* 
NAy;* they piesently stretched Hiis power beyond its former 
tone ; *nd the punishments which the oonsnl inflicted, in 
a military manner, on a number of those who still adha«d 
te the former mode of government, and even upon ' his 
own ciiildren, taught the people what they had to expect 
tot tke fntnie, if they presumed to oppose the power of 
tffeose whom ihey had thus unwarily made thor mastenp. 
' Anmng the i^tpresaive laws or usages which the senate, 
alterthe expulsion of the kings, had peimitted to continue, 
wlkat were nkost complained of by the people, were those 
\rf "Wbieh subh citixens as could not pay their debts, with 
the interest (which. ai Rome was..enQnnon«}«.at tbu^. ap- 
pnimted .timi» became.slaves to their orediton* ftnd iMte 
didiveMd over to them bound with ooxdA : hencss Ihaword 

• 'Omnia innCregum), omnia fniigrnis, priml consules teniwre; 
id modd caatum est, ne, si amiM fasces habereDt, duplicatus terror 
videretor.' Tit. Lir. lib. ii. S l. 

t These new tenatora were called eonteripti: hence the name of 
putrtM emueripti, afterward indiacriiBiBately siven to the whole se- 
nate.— Ibid. 
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«?«¥, Iff wUdi BhiTes of that Ici&d irefe d«iiMBiwted. 
Tlie cmelties exercised by craditnn on tiioee vniortiinftte 
aaen, whom the iwivftte calamides, caused by tte Ireqaeat 
wan in which lUnne was engaged, randeied tery ninae- 
rsns, at last ronsed the body of the people : they abandiaed 
both the city and their inhmnan fellow-citixaks, and n- 
treated to the other side of the rirer ilwlo. 

But this second rerolation, like the fonner, only pio* 
cnied the advancement of particalar.penMm8. A new of- 
fice was created, called the Triboneship. Those yirhtm 
the people had placed at tiieir head, when they left the 
eity, were raised to it. Their duty, it was agreed* was, 
for the fntare, to protectee citiaens : and they were in- 
Tested with a certain ntnnber of prerogatiTes for that pa^ 
pose. This institation,' it most, however, be confessed, 
would hare, in the issue, proved Tery beneficial to the 
people, at least for a long oonrse of time> if certain pie> 
cautions had been taken with respect to it, which woold 
have much lessened* the future personal importanoe «f 
Ihe new tribunes:* but these preoautioas the latter did 
not think proper to suggest; and in regard to those abuses 
themselves, which had at first given rise to the oomplaiati 
of the people, no farther mention was made of .them.t 

As the senate and patricians, in ^e eaily ages of the 
eommonwealth, kept themselves closely united, the tri* 
bnnes, for adl their personal privileges, were not able, 
during the first times after ^eir creation, to gain an sd- 
nlttance either to the consulship or into the senate, sod 
thereby to separate their condition any forther from that 
of the people. This situation of theirs, in which it was 
to be wished they m^ht always have been kept, produced 
at first excellent effects, and caused their conduct to an* 
awer, in a great measure, the expec^tion of the people. 
The tribunes complained loudly of the exorbitancy of thtf 
powers poss ess ed by the senate and consuls: and hers ve 
must observe, that the power exercised by the latter over 
the lives of the dtisens had never been yet anlgccted 

o Their number, which wu odI; ten, ought to have been mnch 
greater ; and they ne^er onrbt to have accepted the |JOwer left to 
•Ach of them, of stopping, by his single opposition, the prooeedings 
of all the rest. 

t Many other seditions were afterwstrd raised upon the sum sc* 

"•unt. 



(wliieli''wi]l probably ffttrprise the reader) to anyknowtf 
la.'«ns»'liu>Qgh sixty yean had already elapsed naoe the 
expulatim of the kingi. The tcibmieflf therefore, insisted 
that laws shoold be made in that respect, which the coi^ 
■tils riioald thenceforward be bound to follow, and that 
they Aonld no longer be left, in the exercise of their 
powder orer tite Uvea of the dtixens, to their own caprice 
aiid wantooanesa.* 

JBqoitable as these demands were, the senate and patai- 
ciaBs opposed them widi great warmth, and, either by 
naming dictators, or calling in the assistance of the priests, 
or other means, they defeated, for nine years together, all 
the endeavoturs of the tribunes. Howerer, as the latter 
were at that time in earnest, the senate was at length 
oblii^ed to comply ; and the Lex Terentilla was passed, by 
which it was enacted, that a general code of laws sSuMila 
be made. 

These beginnings seemed to promise great success to the 
caose of the people. But unfortunately for them, the se- 
nate found means to ha^e it agreed, that the office of tri* 
bone shoold be set aside during the whole time that the 
code ahoold beframing. They, moreover obtained thatthe 
ten men called decemnis, to whom the charge of compca- 
ing thia eode was to be given, should be taken from the 
body of the patridans. • The same causes, therefore, pro- 
duced again Ae same effects ; and the power yif the senate 
and Gonaul was left in the new code, or laws of the Twelve 
Tables, as undefined as before. As to the laws above-men- 
tkmed, concerning debtors, which never had ceased to be 
bitterly compiained of by the people, and in regard to 
which some satisfaction ou^^t, in common justice, to have 
been given them, they were confirmed, and a new terror 
added to fliem, from the mahner in which they were 



The true motive of the senate, when they thus trusted 
the framing of the new laws to a new kind of magistrates, 
called decemvirs^ was,<toat, by suspending thasim ci e n toffice 
of consul, they might have a fair pretence for suspending 
also the office or tribune, and thereby rid Yenisei ves of the 
people, during the time that the important business of 

a * Qnod popnlot in le Jus dederit, eo consalem nsnraiB; noaAMM 
UUdineaisc Ucenttun tasai pro lege haUfunM.'— Tit.Liv.Ub.BLi 9. 
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framlD'g the code should be canyins on : ihay enr^^imetste 
the better tb secure dutt poitk^ placed the 'whole poiwer of 
tite rephblic m the hands of these new znagistratefl. Bnt 
the senate and patricians experienced then, in their tun, 
l)ie danger of entrusting men with an nncontrolled autho- 
rity.- As they Ibemselves had f onnerly betrayed the tmst 
which tiie people had plaoed in them, so did the decern- 
Tirsj on this occasion, likewise deceive them. They rs* 
tiined, by their own private aniOiority ,the nnlimited'power 
that- had been conferred on them, and at last exerciaed it 
on the patrkaans as well as the plebeiana. Bolb parties, 
therefore) un^d against than, and the deoemvirs were 
expelled from the city. 

The former dignities of the republic were restored* and 
with them the ol&ee of tribone. Those- from among the 
people who had been instramental in destroying the ^power 
of the decemvirs, were, as it was natural, raised to tlm tri^ 
btfneship ; and tlkey- entered upon their offloerf with apio- 
digions degtee^ttf popidarity: The senate and -the patri- 
dMDb^were at the same tame, sank extvemely l«w» in oo» 
sequ^oe of ISie long-tyranny whiohhad jnste&pired; and 
those twboircnmstaaces nnltedv afforded -the ttibwMM bnt 
toe^easy an oppertnttit#«f medEiDg^the present 'tei^nlntion 
end ae the former ones had done,4tnd*cenTerting it to tiie 
advaneementf of their own pow«r. They gotnew pes a on al 
privilegeste be added to those which they idieadyfieoseaoedi 
and moreover procured -a law to be enacted,-by -which ft 
was ordftinedy that the resohitloaii taken by tiie comttte 
tribttta- (an assembly in which the tribune* wei« admttfeed 
to propose new laws) should be binding upon the whole 
oommonwealth; by which they- at once raised t» tticm 
aelvee an^inperium'tn fayc r to ^ and aoquiied) an liry ex* 
ptessee it, a most Active weapon.*- • 

From that time great commotions arose in the repvUto, 
t^ch, Uk» all thoeo before them, en4ed>in rffinwuing the 
power of a/No< Proposals'for easing the people of thei» 
debts, for dividing with some equality amongst the <Jlti> 
sens the lands which were taken from the enemy, n^dfsr 
lowering the rate of the interest of money, were frequently 
made by the tribunes. And indeed all these weie eSLcelp 
lent regulations to propose: but unfortunately for the 

eAceninum telom* 
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people the propasalB of thein were only pretenoee used liy 
the trilraneB forprom'otuig fhe tchemes of a fatal, fhoiq^h 
sonnewhat remote, tenAeacy to pidbfic liberty .r—Tlieir rMl 
aims "Were at the consulship, the praatorship, the priest- 
hooa,Bnd dflier offibee of execatiire power, which they wer^ 
intended to control, and not to ihare. To ^ese views they 
conscanfly made the cause of the people snbservient; I 
BbaB. f elate among bther instancies, the manner in which 
tiiey procmredto themselves an atbuittance to the office <rf 
oofiisnl* 

Ha-Tfaqf* during sererid* yearr, seised evel^ oppdrttmity 
of taaSdag speeches to the^eople on that sutject, and ^eh 
exbited Motions in order tor OTercooie the opptaitton of {be 
senate, they at last availed themselves of the drcumstance 
of 9^'1nterr6gnwn (a time dniingwMch there happened 
to be no other magistrates in the repribhc besides them;, 
s elve s); and propoi^d to thd tribes, whom they had assem- 
bledy to enact the three following laVs : — the first, for set- 
Hing the 'rate of interest of money; this second, for'Mdam- 
ing that BO dtleen should be possessed of more than fivb 
hundred acres of land; and the third, for providing that 
oAe 'of the two oonstds shoold be t&ken from thd body of 
the ptart>eian8. fitrt on this occasion it evidehtljr appeared, 
ahys liivy, which of the laws in-flgitation were moi^t agree- 
able to the people, and which to those who proposed them ; 
fu^tbe tribes aceeitted the laws concerning the 'interest <tf 
moikey, cmd the lauds; bat As tb'that cbncernin^ the ple> 
beian. consulihip, they x^ected it: and both the former 
liriiGles woidd, f^^ that moment, have beisii settled, if 
the tifbimes had not declared, that the tribes w^re caUiBa 
upon, either to accept or r^ect all their three proposals at 
onoe.* Oreftt'eoumotions ensued thereupon, for a whdle 
year; hat at laist the tribuneir, by their peTseverariee in 
ineMng tbat^h^ tribes should vote on thUr three rogaiUnu 
jofntlyj obt&inMlheir ends, 'and overcame both' thi op]90Bi> 
ti<m of the senate/tiikd Vhe reluctance of the people! 

In the same manner did the tribfmes get themielveli 
made capable of iU&ng'all other places of executive poWer, 

e>LAb tribunis, velut per interrei^nuin, concillo plebis habito, 9p- 
parmt quae ex promulipatis plebi, guse latoribua, gratiora eBsent; nam 
de foenore atqae agio roKatione« jubebant, de plebdo coani)a(o_wia- 
quabaat faHtiqitU sta b »n t )j et perfeota atiMue m ewet. Bi triMni 
•e In omnia dmul ooMOhsre pteliem dizteenu* Tit. Ut. Ub. ^ $ ». 
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«Bd piddic tntst, m fhe lepalilic. But when all their views 
of that kind. were aooompIiAed, the repoUic dijtikot ftr 
all this enjoy more qtuet, nor was the interest of Hie feople 
better attended to than before. New struggles fhea avow 
-for ac^tnal admission to those places; for procuring ttttm 
to relatives or Ariends — for governments of provinoes, ami 
JDonnnands of armies. A few tribones, indeed, did •t timet 
'apply tiiemselves seiiouslyy out of real virtue and love <rf 
their dnty, to remedy the giievances of tbe people; bat 
their fellow-tribnnes, as we may see in history, and the 
whole body of those men npon whom the peo^e had, at 
different times, bestowed oonsnlships, aBdileahips, oenior- 
«hips, and other dignities vntfaont number, onited together 
with the utmost vehemence against them; and the real 
liatriots, such as Tiberius Gracchus, Caius Gracchus, end 
Fdlyius, constantly perished in the attempt. 

I have been somewhat explicit on the eflbcts prodaoed 
by the different revolutions that happened in the Rotnan 
republic, because its history is much known to us, and we 
■have, either in Dionysius of Halicamaaaus, or in Livy, 
cnnsiderable-monuments of the more ancient part of it: 
but the history of the Grecian commonwealths would abo 
•have supplied us with a number of facts to tiie aame par- 
pose. That revolution, for instance, by which the IHaii- 
iro^tf were driven out of Athens — ^that by which the 
faurhwndredt and afterward the thirty » were established 
— as well as that by which the latter were in their ton 
expelled, all ended in securing the power of a/w. 

The republic of Syracuse, that of Corcyra, of which 
Thucydides has left us a pretty ftiU aooonnt^and tiiat of 
Florence, of which Machiavel has written the .histor;, 
also present to us a series of public commotions ended by 
treaties, in which, as in the Roman r^ublic, the grier- 
anoes of the people, though ever so loudly cempUubaed of 
in the beginning by those who acted as Uieir defenden, 
were, in the issue, most carelessly attended to, m evea 
totally disregarded.* 

But, if we turn our eyes towards the English history, 
scenes of a quite different kind will offer to our view; sad 

• The. rsfolatioos which formeriT happened in Fnwe, all eaW 
like thoae aboTe-mentioned. A similar remait may be extended ta 
the history of Spain, Oeamarli, Sweden, Scotland, &c. 
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we diidl find, on the ^contrary, fhat rerolaUoiM in Eng- 
land hare always 'been termSnated by making Meh prori- 
sions, and only sadi, as all orders of the people wereveally 
and indisciiiiiuiately to enjoy. 

Most extraordinary facts, these I and which from all the 
o&er c&rcumstaaoes that accompanied thefm, we lee all 
along to haVe been owing to the imposslbnity (aiK^t Chat 
has been so ttneh insisted upon in fonuer <^BpteiB) la 
wltich those who possessed the confidence of the people 
were, at transferring to themselTes any branch of the eXe- 
cative snithority» and tlnis separating their own Condition 
from that of the rest of the people. 

Witlioat ta«ntioning the compacts which were made 
with tike first kings of the Norman line, let ns only cast 
oar' eyes on Moifna Charta, which is stiU the fooiidatioii 
of English liberty. A nunber of drcmnstances, whidh 
have been described in the former part of this work, Goa« 
cmrred at that time, to sbengthen the regal power to'sneb 
a degree tiiat no man in the state coidd entertam a' ho^ 
of succeeding in any other design than that of set^'g 
bonnde to it. How great was the mnioa whidi thence 
arose among all orders of the people t — ^what extent, what 
canttim, do w6 see in the provisions made by the Gieat 
Charter) All the olgects for whidi men naturally wish' te 
lire In a state of society were setUed in its Tsrloos artidee. 
Hie judicial anthoiity was regulated. The perton and pM>* 
perty of the indiyidnal were secured. The safety of the 
merdumt and stranger was provided for. The hi^ier class 
of dtisens gave np a number of oppressive ptivileges which 
tiiey had long aocostomied tiiemselves to look npoa astiieif 
undonbted rights.* Nay, the implements of tillage bf the 
bondmaHf or dave, were also seeored to him; and for tiie 
first time, peiliaps in the annals of the world, a civil vi^ar 
was terminated, by making stipnlatitfns'ln favour of thdse 
tmfortnnate men to whom the avarice and Itut of domi- 
nion, inherent in human natnre. continned, over the 
greatest part of the earth, to deny the common rights of 
mankind. 
Vnder Henry the Third great disturbances arose; and 

• All po«e«ora of lands took the eofsgement to eitablith, *» b^: 
half of their tenants and vaiKkit (erga snotj, tint tame UberUea which 
they demanded from the king . 
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they were all tenmnftted by MileBm oonfinntttiiuie.^raB 
to the Great Charter. Under Sdward I. Edward IL Ei- 
ward III. and Richard II. tfaoae who were mtmatod with 
the care of the intereflts of the people loat no opportunity 
that offered, of strengtiiening stil] farther that foondation 
of public liberty — of taking all. soch precautioas as mi^ 
lender the Great Charter atill move effectoal in theerent 
They had not ceased to be comTinced that their cawe ww : 
the Mune with that of all the rest of the people. 

Heniy of Lancaster having laid claim to the crown, the 
oonnnons received the law from the victorious party. Thej 
settled the crown upon Henry, by the name of Henry the 
Fourth ; and added to the act of settlement pronisiaafl, 
which the reader may see in the second volume of Uie Par- 
liamentary History of England. Stnick with the wisdom 
of the conditions demanded by the commons, the authon 
of the book just mentioned observe (perhaps with aoBe 
wmplidty) that the commons of England were no fed* si 
that time. They ought rather to have said— The cammnwi 
of England were happy enough to form among themselTV 
an assembly in which every one could propose what mstten 
he pleased, and freely discuss them ; — ^they had no poni- 
bility left of convertiag either these advantages, or in ge- 
neral the confidence which the people bad placed in them, 
to any private views of their own : they, therefore, with- 
4>ut loss.of time, endeavoured to stipulate useful conditioBf 
with that power by which they saw titiemselves at even 
instant exposed to. be dissolved and dispersed, and appUed 
their industry to ensure the safety <tf the whole people, as 
it was the only means they had of procuring tlieir own. 

In the long, contentions which took, place between the 
house of York and Lancaster, the commons remained ^«<> 
tators oi disorders which in those times it was not in their 
power to prevent: they saccessively acknowledged ^ 
title of the victorious parties; but, whether under Edwari 
the Fourth, under Richard the Third, or Henry the Sfr 
venth, by whom those quarrels were terminated, they oos' 
tinually availed themselves of the importance of the ao- 
vices which they were able to perform to the new-esta- 
blished sovereign, for obtaining effectual conditions in fa- 
vour of the whole body of the people. 

At the accession of James the First, which, as it placed 
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B. JBSw funfly on flie throne oi England, may be considered 
as a kind of reyolution, no demanda were made by the 
menwho were at tibe head of the nation, but in favour of 
general liberty. 

Alter the accession of Charles the First* discontents of 
a Tery seiions nature began to take place ; and they were 
texminated, in the first instance, by the act called the i>«. 
tition 4(f Night, which is still looked upon, as a most pr^ 
cise and accnrate delineation of the rights of the people** 

At the restoration of Charles the Second, the constitatioii 
being re>established npon its former principles the former 
consequences prodooed by it began again to take place; 
and we see at that era, and indeed daring the whole ceniM 
<^ that reign, a continued series of precautions taken far 
securing the general liberty. 

lAstly,the great evei^ which took place in the year 1080 
aflbrds a striking ooufiimation of the truth of the obserra- 
tioa made in this chapter. At this era the poUtioal wonder 
again appeared — of a reTolution terminated by a series of 
public acts, in which no interests but those of the ptyiple 
at Urge were considered and provided fur;— no clause, 
eren the most indirect, was inserted, either to gratify 
the present ambition, or fayour the future views, of those 
who were penonally concerned in bringing those acts to 
a condosion. Indeed, if any thing is capable of con- 
vesfing to us an adequate idea of the soundness, as well 
as peculiarity, of the principles on which the W^g^th 
government is founded, it is the attentive perusal of the 
system of public contacts tP which the rerolution of the 
year 168» gave rise-of the BiU of Rights, with aU its dif- 
iarent clauses, and of the several acts, whidh, till the a» 
oesBon of the house of Hanover, were made in order to 
streagOranit. 

e The diMnden wUdi toek place fa the lalter part of Oe Kfga of 
that pihicc aeeai indeed to contain a coaplele contradfctbn to tlM 
a«ertioa which ft the wbject ot the pment dapter; bat tber, at the 
nae tiate, are a no Icm convincinf^ conffrmation of the vath of 
tlie prlndplca laid down in the coane of lhl« whole woffc. The 
aboTe meationcd diwnlcn took rise firoai that dajr hi which Charloi 



the Rnt care ap the vomer ot HmoMag Us parlfaaient— that la, 
ifhevonheraof thataaacaihlf acqalredanto- 



frrai tte dav in which I 

drpcndent, peraooal, pennaacnuaathorttT, which they mob began to 

tini agdast the people who had raiied them to tL 
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CHAP. XVI. 

Second difference^— the manner after which tbe lawa for die 
liberty of the subject are executed in Englaod. 

Tbb second dSfferetice I mtfan to kpeak of, between Uie 
IkigliBh goYenunent and fhat of ofhier Iree itates, oonceiM 
tM imljionant object of the execution' of the laws. Oa tiiii 
article, alM, we ahall find the adrantage td lie on the mde 
of the English goyemment; and if we make a comparisoa 
between the history of those states And that 'of Baglabd, 
itwiU lead ns to the following obseryatikm, Yii. Ihat ttoni^ 
in other firee states, the laws concerning the ttbertyof llie 
flitisens wera imperfect, yet the execntton of them Was 
still more defectiYe. In England, on the contrary, not 
only the laws for the security of the sulgect ath ttty ex- 
taniiTe in their proTirions, but the manner in Y^bicik they 
are executed carries these advantages ^rtill fatth«r ; $ai 
|ii^g«A subjects enjoy no less liberty from iSbe spirit, boA 
of justice and mildness, by -v^hich all bftmches of the go- 
remment are infilienced, than from th* accuracy^ Hie 
laws- 'themselres. 

The Rduan commo&wealth will here again' supply m 
with examples to prtfre the former part of the «b«T« as- 
sertion. When I said, in the finegoing chapter; llott in 
times of public commotiofi no prOTtsions were made for 
fhe body of the people, I meimt no lA^oTisionv that woe 
WlQj to prore effectual in the event. When "flM peoj^ 
were roused to a certain degree, tit when tia eif to n cui tei i Be 
was necessary to carry into eflbct certain 'tfeaolntions or 
measures, that were particularly interesting to tiie nox in 
power, die latter could not, with any prodencfe, openly 
profefls a contempt for the political wishea of the- people; 
and some declarations expressed in general -^orSA^ iA'h- 
▼our of public liberty, were mdeed added to flie laws that 
were enacted on those occasions; But these declaratioDS, 
and the principles whidi they tended to establisli', were 
afterward even openly disregarded in praotice; 

Thus, when the people were made to vote, about a year 
after the expulsion of the kings, that the regal gorammeot 
neyer should be again established in Rome, and thatthose 
who should endeavour to restore it should be devoted to 
the gods, an article was added which, in general terms, 
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MMBimed to the eitizenB ^e lii^t they liad before enjoyed 
mder the king, of appealing to the people from the aea* 
enees of death paased npon them. . No punishment (whidt 
win. mnrpriee the reader) waB. decreed against those who 
iboald violate thu law ; and indeed the consols, as we may 
lee in Dionysios of Halicamassus and Liry, concerned 
il&emflclTes bat little about the appeals of the dtixens, and, 
in the more than military exercise of ^eir Amotions, <Sni» 
tinned to sport with rights which tibiey qnght to hare re- 
spected, howeyer imperfectly and loosely diey had been 
secured. 

An artide to the same purpgrtwith the above was aller- 
vrard also &dded to the laws of the Twelve Tables ; but th« 
decemVxrtf , to whom the execution of those laws was at 
first committed, behaved exactly in the same manner, and 
even worse than the' consuls had done before then\; and 
after Hiey were ex]>elled,* the magistrates who succeeded 
tiiem appear to have been as litUe tender of the lives of th^ 
citixens. I shall, out of many instances, select one, which 
will' shew tipon what sl^;ht grounds the citizens were etf 
posed tb have their lives taken a-n^ayr^—Sporius MbdUus 
being accused of ehdeavouring to make himself king, wae 
summoned by the master of the horse to appear before tiie 
£ctatbr, in order to clear hinfself of this somewhat extras 
ordinaryimpntatibn. Spurius tookreAige amongthecrowd; 
the master of tiie horse pursued )nm, and killed him on tiie 
spot. The people having dierenpon expressed a great in- 
dignation, tibie dictator had them called to his tribunal, and 
^dared that Spdrins had been lawfully put to death, even 
thouf^' he might be innocent of the crime laid to his char^, 
for having refused to appear befxne the dictator, whefi de- 
sired to do so by the master of the horse.f 

About one hundred and forty years after the times Wf 

mention, the law concerning the appeal to the people wM 

enacted for the third time. ' But we do not see that it was 

• At the time of'the ezpolsion of ihe defemrlrf, a law wm alio 
enacted, that no magittrate should lie created from whom no aAieal 
cottldW mad»lo the -people (mmftMtratui tin9 peoveealiane. .Tit. Ur, 
lib. iii. § U.), In which the people espretalj meant to aboUab the dlo- 
m oraW u f bet ate law waa not better obaerred than the fbraaer ones 



tstonMpf bet 

iiy^ beeiw- ■ • ■ ...IK 

t ' Tnmitltaantem delude maltitodfaem. IncertA exlatimatione facti, 
ad •coneioMm voeari jiwit, et StmUttm jmr».t0tmm. pronnnchMrtt, w 
tUmm.regni cHmitw imtmu/kerit.gu^veatti* a Iiuigittr0 equitum, 
addietatoremnm9»niU€U* Tit. liv. lib. ir. ^ Ik 
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betHdr olMMnred in die seqfiiel than it hod been before: wi 
find it freqnendy riolated, after that period, by the diffe> 
rent magiatratee of the republic; and the senate itaelf, not- 
withstanding this same law, at times, made fonnididile ex- 
amples of the citixens. Of this we hare an instance is 
the tbree hondred soldiers who had pillaged iiie town of 
Rh^nm. The senate, of its own anthority, ordered then 
all to be pat to death. In vain did the tribime Flaocsi 
itemimstrate against so severe an exertion of pablie jostiot 
on Roman citizens; the senate, says Yaleiios Maxima«, 
nevertheless, persisted in its resolution.* 

iUl these laws for secniingthe lives of the dtfaeasjhad 
hitherto been enacted without any mention of a ponirii- 
ment against those who should violate them. At last the 
celebrated Lex Porda was passed, which subjected to ba- 
nishment those who should cause a Roman ciGacn to \e 
aooui^^ed and put to death. From a numbor of instsnoa, 
posterior to this law, it appears that it was not better ob- 
serred than those before it had been: Gains CSracchus, tfaere- 
flvre, caused the Lex Seu^onia to be enacted, by which 
a new sanction was given to it. But the second law did 
not secure his own life, and that of his Mends, better titan 
the Lex Poreia had done that of his brother, and thoie 
who had supported him: indeed,a]l the erenta which took 
{dace about those times rendered it manifest, that the eril 
was such as was beyond Hne power of any laws to cure. 
I shaU here mention a fact which aflinds a remaitaUe 
instance of the wantonness with which tiie Roman magi- 
strates had accustomed themselTes to take away tiie livei 
at the dtisens: — A dtiaen, named Memmius, baring pat 
•up for theconsulship, and publicly canvassing for theaame, 
in opposition to a man whom the tribune Satumius sop 
ported, ihe latter caused him to be apprehended, and made 
liSm expire under blows in the public fnnmi. The triboM 
eren carried his insolence so far (as Cicero informs us) H 
to give to this act of cruelty, transacted in tiie presence of 

• • Val. Max. book il. ch. 7. This aathor does not mention the pe> 
ciae nomber of those who were put to death on this occasion : he odf 
«ays, that they were executed, nfky at a time, on different sacceMiH 
days : bat other authors make the number of them amount to foM 
HuHwaod. Urj wpeatka of a whole legion :— * i^gio Oampaoa, qoa 
•Rbegium occopavcrat, obeessa, deditione factSL, securi percussa ab'» 
Tit.Ilv. lib. XT. EpiL— I have here foUowfd Poirbius, who say*, (hit 
only three bandred were taken and broarht to Rone. J 



OF ENGLAND. 105 

li!h€ wbole people aaaembled, fhe ontwtrd form of a lawftd 
act ni poblic justice.* 

Nor were the Roman magiatratea ntiafled with oommit> 
ting acts of injnatice in their political capacity, and for the 
support of the power of that body of which tiiey made a 
part. Ayarioe and prirate rapine were at last added to 
pohtieal ambition. The proTinoes were first oppresaed and 
pimidered. The calamity, in proceee of time, reached Ital^ 
itself, and the centre of the repoblic; till at last the Lex 
fJalpwrtUa de repefuruHi was enacted to pat a stop to itL 
By this law, an action was given to the dticens and allies 
for flie reeorery of the money extorted from them by ma- 
gistrates, or men in power ; and tiie Lex Junia afterward 
added the penalty of banishment to the obligation of making^ 
Teshtntion. 

Bat here another kind of disorder arose; the judges 
proved as oormpt as the magistrates had been oppressive. 
They eqnally betrayed, in their own province, the canse 
of the republic with which they had been intrnsted ; and 
rather chose to share in the plunder of the consols, the 
pnetors, and the proconsals, than pat the laws in foroe 
against them. 

New expedients were therefore resorted to, in order to 
remedy this new evil. Laws were made for judging and 
punishing the judges themselves; and, above all, continxud 
changes were made in the manner of composing their as- 
4teblies. But the malady lay too deep for common legal 
provisioos to remedy. The gnBty judges employed the 
•une resources, in order to avoid conviction, as the guilty 
magistrates had done ; and those continual changes, at 
wliich we are amazed, that were made in the oonstitn- 
tion of the judiciary bodie8,t instead of obviating the cor- 

• Thft fatal forms of words (cruciate earmina) used by the Rottian 
maetfltraies when they ordered a man to be put to death, resounded 
(says Tully, In liis speech for Rabiriut) In the assembly of the people, 
in wUch tne censors had forbidden the common executioner ever to 
appear, / UetoTf coUiga numtu. Caput obnubito, Arbori ittfetiei 
iHspenditc—Memmivm beinr a considerable citizen, as we may con- 
clude from Us canvassing with success for the consnlslilp. all the great 
men in the republic took the alarm at the atrocious action of ttie tri- 
bune : the senate, the next day, issufd out Its solemn mandate, or form 
of words, to the consuls, to provide that the revmbUe should receive 
n» detfiment, and the tribune was killed In a pitched battle that was 
foarht at the foot of the Capitol. , , ^ , „ 

tTlie Judges (over the assembly of whom the praetor usually pr*. 
fided) weretakeu fmm the body of the senatey till some years after 
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niptiaA of tlie jvdges, only tnuufemd to oflict moa tt* 
profit arisiiig from becoiaing guilty of it* It iMCsne t 
fBaeral G<nnpUmt, so eariy-Mi the tianeB of the Gnodii, 
that no man, who had money to gire, coid^ be bienght to 
pnniahmoiit.* Cicero aays, that, in his Jtime* the same 
opinion was nnivexsally reoeiTed ;-t and his speediOB aic 
foH of his iamentatioQS, on what he calls the ^sei^r, aad 
the it^amg, of the public judgment!. 

Nor was the impunity of coimpt judges the only ctS 
under which the republic lalHnired. Conunotioiis of the 
whole empire at last took place. The h(nrnd TexatifaM. 
and afterward the acqiUttal, of AqaiUus* piooansal of 
Syria, and of some otheM who had been guilty of the 
sai^e crimes, drpre the provinces of Asia to desperatioB: 
and then it was that the terrible war of Mithridates axoae, 
which was ushered in by the death of eighty thoiiMUMl 
Romans, massacred in one day, in various cities of AiU.t 

The laws and public judgments not only thus fsiledof 
the end for which they had been estabUahed; they eroi 
became, at length, new means of opprewion added to those 
which already existed. Citiaens possessed of weal^, pe^| 
sons obnoxious to particular bodies, or the few magirtrttei 
^ho attempted to stem die torrent of the general connp- 
tion, were accused and condemned; while Piso, trfwhoaj 
Cicero, in his speech against him, relates facts which make 
the reader shudder with homur, and Verres, who had been 
g^ilty of enormities of the same ]und,e8eaped uttpuiHflbed.| 

Hence a war arose, stiU more formidable than Hie fonner, 
and the dangers of which we wonder that Rome was atU 
to snimount* The greatest part of the Italians rendted at| 

the last Panic war; when the Lex Sempromia, inx^iowd liy Ciiv 
Gracchus, enacted that the j should in future be taken from the eqi 
tri^n order* The consjul Csepio procured afterward a law to be 
acted, by which the judges were to be taken from both orders, eqi 
The Lex Servilia soon after put the equestrian order again is , 
sessioa of the Jndgmeutti and, after some years the £esr Livie 
stored them entirely to the senate. The Lex Piauiia enacted af 
waisd« that the judges should be taken from lUie three ord( 
Mtorlan, equestrian, and plebeian. The Lex Onmelia^ .,.«,« 
UM4i«tator Sylla^ enacted again, that the judges dionld be est 
taken from the body of the senate. The Lex Anretia ordered l 
that they sbonid be tUcen from the three orders. Pompey made aj 
ward a cbango in their number (which he Axed at seTenty-five), 
in the manner of electing them. And, lastly, Camr Vttlmw 
j iidgmcnts to the order of the senate. 
• App. de BeU. C1t» t Act in Verr. i. 1 1. } Appiaa, 
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taoe, cacaspented Ij Hie tnttnny of the pubBo judgments; 
axkd .wtt find iici Gioero, who infonns us of the cause of this 
revolt, which was called the Social H^ar, a very expresslTe 
aooount, both of the unfortunate condition of the repnUUc, 
and of the pcrv etsfon that had been made of the methods 
taken to remedy it : — ' A hundred and ten years hare net 
yet . dapsed (says he) since the law for the recoTery pf 
money extorted by magistrates was first propounded by 
the trilmne Calpamins Piso. A number of other laws to 
the same effect, continually more and more serere, hare 
followed: bat so many persons hare been accused, so 
many <HW>demned, so formidable a war has been excited 
in Italy by the texror of the public judgments, and, when 
tiie law* and judgments have been suspended, such an 
oppression and plunder of our allies haye prevailed, that 
we may truly say, it is not by our own strength, but by 
the w^eakness of others, that we continue to exi^t.'* 

I have entered into tiiese particulars with regard to die 
Bomaa commonwealth, because the facts on which they 
ai» grounded arei remarkable of themselres, and yet^no 
just conclusion can be drawn from them, unless a series 
of them wer6 presented to the reader. Nor are we to ac- 
count for these facts by the luxury which prevailed in ihe 
latter ages of th'e republic, by the corruption of the man. 
ners of the dtixens, their degeneracy from their ancient 
principles, and such loose general phrases, which may per- 
haps be useful to exjj^ss the manner itself in which ' die 
evil became manifested, but by no means set forth the 
cansee of it. 

The above disorders arose from the very nature of tiie 
government of the republic— of a government in which 
the executive and supreme power being made to centre in 
(he body of those in whom the people had once placed 
their confidence, there remained no other effectual power 
ia the state that xni^^t rendte it necessary for them to 
keep within thtf bounds of justice and decency. And, fai 
hb mean time, as the people, who were intended as a 
Pleck over that body, continually gare a share in lids 

Enitive audiority to those whom they mtrusted wtOi 
care of their interests, they Increased tilie evils ikuff 
plained of, as it were, at every attempt they made^te 

• See Gio. de Off. lib. il. S 79. ^/ 

K 
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rnmffj Hbon; and ifestatd of vtUkag «p ofpMMte % 
liuiie who wve beoooM Hia eMnuM of thiir lOMHfv >*it 
wiM Hiafar intentioa to do, tiioy c o « tfn» o l1y w pgii ed IImp 
Willi now aModaieik 

Ftam tlds titoatiim of alEuM flowodp 00 on oiunrs&doUe 
eonaoqaflnoe, tbat ooBtfamol dtiordon of Ao oanoo of tibe 
pooplo wliM^^ even in timot of wvolvkUAa* whan the 
jia-fBi^w ^ 4m pooplo tho iiii olt o i WOTB riwuoii, oadlhey 
wero in o gieot dogreo united, BUuiiMtad itMlf in oo ic- 
markaUe a manner* Wo may tgao fto oj io i iti M iia of tte 
great paUtical defect hero nontionod, in tha cnrllaH egw 
of the oommonwoalth, as well aa in Hio laat ataga of its 
duration. In Romo, while small and poor, it londeiwrt 
Vvaia whatever rights or power Htm poo^ pnammeil, and 
blasted aU their ondoaToan to defend their Mbecty* in the 
aamo manner as, in the more splendid ages of the com- 
monwealth, it rendered the most sahitary rogolntians ut- 
terly frnitleM, and oven instromental to ifao amhitian and 
avaricoofafew. The prodigioos lioftnno of tfan topoblir , 
in short, did not create tiie diaorder, it enlygaTO MB 
oeepetoit. 

Bat if wo turn oar view towasda tiio history of the 
English nation, we aliall see how, from a gotesnaMnt faj 
which the ahova defecti did not exist, diflbreirt ooue-' 
tpMnoes hare fbllowad; — how oordially all ranks of am 
hofvio always nniled together, to lay nnder proper vaBtraaats 
this oacflcntiTO power, whk& they know ooald aanrv bci 
their own. In times of pabUe revohitlons, tfw tfoeateif 
care, as we have before observed, was taken, to asmHils 
the lindti of tliat power; and after peace had boon n- 
stored to tiio state, thoie who remained at the hand oitti^ 
nation eontinned to manifest an nn w oa s ied joaioaiy ia 
maintainsBg tfiose advantages which tiw waited aflbrta t{ 
aUhadobtafaiad. 

Thnaitwaamadeonaof the artidos of Magna Ohait^ 
that the exeeative power ahoold not toadi the poisoa i 
the snl{f eot, bnt in conaeqveneo of a judgment passediqpaii 
him by his peon ; and so gieat was afterward the 
union in maintaining this .law, that the trial bp 
that admirable mode ni ptooeeding, which so 
seonres the snlgect against all the attempts of power, 
(which seemed dA&cult to obtain) against such as migbt 
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■tdsmder tlie saactaon of the judicial authoiity, ha& 
been prcaanred to Uiia day—it has erer been pieserved la 
■U iti MJgiiMl purity* tiumgh the same has been 8acce»> 
Bively sidtod to decay* and then to be lost^ jm the other 
Bonitdei 9i Bnrope, wheze it had been fonnerly hnovni>* 
Kay, ttMogh this priril^^e of being tried by one's peeks 
was at IfapBt B psirilege of oonqoerars and masteia, excla- 
BTdy apporopEiated to those p^rts of nations vhich had 
sriglna&y invaded and rednoed the rest by aims, it has In 
Bngisad bean so cc e ssi y eiy extended to erery order of thb 



And not only the person, hat also the property, of the 
bidividnal, has been secored against aH arbitrary attempts 
from ttie ezecntiTe power ; and the lattte has been sne- 
BMBiTaly leatndned from tooching any^pert of the property 
of tiie Mlgeot, even nnder prelenoe of the necessities of 
the slailB,-any otherwise tiian by the free grant of the re* 
ptesentatives of the people. Nay, so true and perserering 
has been the seal of these representatirestin asserting, on 
ttat aoeoimt, the interests of the nation, from which ihey 
ooold not separate their own, that this privilege of taxing 
thenselTes, which was in the b^inning gronnded on a 
BMst precazioiis tenure, and only a mode of goreming 
tdopted by the sovereign for the sake of his own oonYsr- 
aienee, has become, in time* a settled right of the peojd^ 
irUeh tiie sovereign has foond it necessary solemnly and 
repeatedly to admowledge. 

Nay, mere, the representatives of the people have ap. 
plied tUs sight of ttufation to a stiU nobler use than the 
DBere preservation of property: they have, in process of 
ilaie, sQcooeded in converting it Into a regolar and oeii> 
illtational mean of influencing the motions of the execa- 

• The trial bfjsrv was in use amooy the Normant lonp^ before they 
une orer Into &if wnd; bat, even amonr tbem, it looo deg«oeratea 
bom its fir»t iottitotion : we ^ee In UaUrs History of the Cowtm«m 
Uw of Encland, that the onaoimity among jdrynen was ootrequtMd 
in Nenuady for aiaicinK a good reidict; bat, when jurymen dls- 
leated, aome were taJfea out and others added in their stead, till n 
uanhnl^ was procured.— In Sweden, where, according to the opf- 
Bion of the learned in tliat country, the trial by jury had ill iuigin, 
BDly Bonw forms of that institution are now preserred in the lower 
Marts in the country, where sets of jurymen are established for life, 
lad have a salary accordingly. And Scotland, in the vicinity of Engr 
land, has not been able to preserve to the trial by Jury its genntas 
Mcient form: the unanimity among the Jurymen is not re(|uired t» 
Tom a verdict, bat the msjorlty la dedstve. 
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are power.' 3y meaiui of Oiis right, theyhaye gained tk 
adrantage of b^ng confltaatly called to coacnr m Hu 
measures of the soyeretgn — of haying' die greatest atten- 
tion shewn hy him to their requests, as well as the highest 
iregard paid to any engagements that he enters into with 
them. Thus has it become at last the pecoliar h a ppin w 
of English subjects, to whatever other people, either a^ 
cient or modem, we compare them, to enjoy a share in 
the government of their country, by electing represents- 
tives, who, by reason of the. peculiar drcnmstances in 
^hich they are placed, and of the extensive righls tbe; 
possess, are both toiUing f^thfully to serve those who 
-have appointed them, and able to do so. 

• And indeed the commons have not rested satisfied vith 
establishing, once for all, the provisions for tiie liberty 9i 
the people which have been just mentioned; theylMTe 
Afterward made the preservation of them the &8t olgect 
t>f their care,* and taken every.opportunity of giving them 
new vigour and life.- 

• Thus, under Charles the First, when attadks of a most 
alamung nature were made on the privilege of the peo]de, 
to grant free supplies to the crown, the commons vin£- 
cated, without loss of time, that great right of the lution, 
which is the constitutional bulwark, of all othen, and 
hastened to oppugn, in the beginning, every precedent of 
a practice that must in the end have produced tiie roinof 
public liberty. 

They even exteiided their care to abuses of eyorykini 
•The judicial authority, for instance, which the esjBcutiTe 
power had imperceptibly assumed to itself both with i«- 
spect to the person and property of the individual, was ab- 
rogated by the act which abolished the court of Stu-dbxar 
,ber : and the crown was thus brought back to its true con- 
stitutional office, viz. the countenancing, and supporting 
with its strength, the execution of the laws* 

The subsequent endeavours of the legislature have car 
ried to a stai greater extent the above privileges of the 
people. They have, moreover, succeeded in restraining the 

' • The first operation of the commons, at the begiDnJog^of a sessioB, 
Is to appoint four grand committees. One is a committee of reilj^iom 
another of courts of justice, another of trade, and another of gne^- 
an«es : they are to be 8tan<Ung committees doring the «rho)e.«Mie>< 
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i&pown ttom any attempt to aeiae and ocmfine, eren for the 
shorteattime, the person of the salgect, vnUn ifbe in the- 
caaea ascertained hy the law, of which the jndges of it are . 
to decide. 

Nor haa tiiia extensiTe, unexampled freedom* at the ex* 
penae of the exeoatiTe jrawer, heen made, as we might be 
inclinable to think, the exdnure appropriated priril^e of 
the great and powerfdL It is to be enjoyed alike by all 
ranka of 8ul(jecta. Nay, it was the injury done to a coni-, 
num citiaen that gave existence to the act which has com- 
pleted the secority of this interesting branch of public; 
liberty. The oppression of an obscure individual, says 
judge Blackstone, gave rise to the famous Habeas Corpus 
Act, Junius has quoted this observation of the judge ; and - 
the same ia well worth repeating a third time, for the just, 
idea it conveys of that readiness of all orders of men to 
unite in defence of common liberty, which is a character- 
istic circumstance in the Eng^Ubh guvemment.* 

And this general union in favour of public liberty haa 
not been- confined to the framing of laws for its security : . 
it has operated with no less vigour in bringing to punish*, 
ment auch as have ventured to infringe them; and the so-, 
vereign has constantly found it necessary to give up the 
violators of thof e laws, even when his own servants, to 
the justice of their country. 

Thus we find, so early as the reign of Edward the First, 
judgea who were convicted of having committed exacdona- 
in the exercise of their offices, to have been condemned by.- 
a aentenee of parlUument.f. ' .From the immense fines 
which were laid upon them, and which it seems they were 
in a condition to pay, we may indeed condude, that, in- 
those early ages of the constitution, the remedy was ap« 
plied rather late to the disorder, but yet it was at last ap« 
plied. 

• The f odividoal here alloded to ww one Francic Jeoka, who having 
nade a motioii at Gaildhall, la the year 1676, tp petition the kinjr for 
a new parliament, wa« examined before the privy-coundl, and after-, 
ward committed to-tlie Gate-hooM. where he was kept about two 
uontha, tbronrh the delays made by the teverai judges to whom he ap- 
plied, in jarranttog him a Habeas CorpuSit-See the State Trials, vol. vli. 
anno 1076. 

. t Sir Ralph de Henrhsm, chief instice of the King^s Bench, wa^ 
fined 7«eoo marks ; sir Thomas Wayland, chief justice of the Common 
P4eaf » badhla whole estate forfeited ; and sir Adam de StrAtton, cbieC 
baron of the Ezcheqoer, was floed 3,400 narks. , — ... .i 
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«f tin Ti«i|M«e ni ^w emmnaMu Sir W^UOiaki 
ScnggB» kvd chief jogtke of Ute King's Bench, or Ftnncis 
North, chief jnstioe of the CmnaMa PleM, tir Thaaanr 
Jmi«H ona of the jodgce «f the King't Bench, and ear 
Bich»rd Wealatt, oneof Ottberome of tike Exflhequer, wilzB 
un|Ked»d by tbe nomnwmB, for fertiamiee ehefem hy that 
im ibe ailmiwie t ra tib a n of jwiUuo ; and tibe chief jnetibe 
Scroe^, against whom Mue yoditiye tibargea were wdl 
proved, wAexemered fbonii hie einpleyipente* 

Theeewrai fiawnples offered here to the xeeder have 
been takea firem different periods of the Sagliflh histery, 
in Older to shew, that neither the inflnenee* nor flie flUg- 
nitjr of the infraotors of the laws, eren wbrien they hatie 
beoi tin nearest servants ei tiM crown, hate ever betin 
abie to diedc: the seal of the oonmiQns in aseerting Hut 
rights of the people. Other esaniples might pethapebe 
related to tiie same pdrpoee; tibongh the whole manter 
of these to be met wiUi wiH, upon inquiry, be found 'flie 
smsiner, in pra per ti o n as the danger of xnfiringiag the lams 
has always been indnbitable. 

So mnch regolarity has even (from a& tiie ciM«tnstaluiea 
dN»ve4nentioBed) tieen. introdnoed mto the opeiMtioBS af 
the executive power in England — such an eamet j as ti s e 
have tiM people been accastomed, as a consefuenoe, to 
expect from Ihiit qnarter, that eTcn the sofvereigB^ ter hie 
having onoe suffered hhnself pensonally to nolate Ae^efefcy 
of dsB salgeet, iBd not escape severe censure. 1%« attaok 
Bade, by order of Ciiailes the<£eoond, on iOm person ef 
abr John Oorentry, filled the nation with aeloaiahaMBnt; 
and tins ^olen^ gratification of priTate pasmn« on thepait 
of the sovereign (a pieoe of self4ndidgame with xegaed to 
iafeiiors, to which vribole dames of indiTiduiAi,in ^sertain 
oountries, ahnoat think that they have » nght) excited a 
general iermeat. ' This event (says bishop Bnrittt),piit 
ihe Hoine of Oommmuin a farinas iqiroat«— 4tf^efNat 
advantages to ail those who opposed the oonrt^ and the 
oamos of the court and country party, widch till now 
seemed to be ^gott e n, were revived.** 

These an the limitationB that have been setj in theiib^t 

« See Banet*s Rtotdry, t<A. 1. anno 1660.— An act or pkHI«nM»f 
HM wUb on tUsttcosrton, for glvlnf a farUierextcBt^e^be provMloaa 
before made for tne personal security of tbe s<ii)tiect, wUcn is still 
aned tbe Cvtentry act. 
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liah gofanuiient, on the operatioiks of the executive foweis 
-—limitations to which we find nothing comparable la any* 
other free states, ancient or modern, and which aire owing/ 
as we hare seen, to that very 'drcnmstance which seemetf'' 
at first sight to prevent the possibility of them— I mean 
the greatness and unity of that power, the efi'ect of which 
has been, in the event, to unite, upon the same olgcct,tiie 
▼iews and effbrts of all orders of the people. 

From this circumstance, that is, the uniijf and peculiar, 
stability of the erecntiye power in England, anodwr most 
adrantageons consecfuence has followed, that has been be- 
fore noticed, and which it is not improper to mention agaia 
here, as this chapter is intended to confirm the princ^les 
laid down inthe foimer ones ; — I mean the unremitted ood> 
tinuanoe of the same general union amoi^ all ranks of 
men, and the spirit of mutual justice which thereby oon> 
tinues to be difiused through all orders of sutgects. 

Though surrounded by the many boundaries that have 
just now been described, the crown, we mustobierTe, has 
preserved its prerogative undivided : it still poas ca s es its 
whole' effective strength, and is only tied by its own en- 
gagements, and the consideration of what it owes to its 
deiurest interests. 

The great, or wealthy men, in the nation, who, awristed 
by the body of the people, have succeeded in reducing^ the 
exercise of its authority within such well-defined limita, 
can have no expectation that it will continue to confine 
itaelf to them any longer than tiiey themselves continue, 
by- the justice of their own conduct, to deserve that sap- 
port of the people which alone can make t)iem appear of 
consequence in tiie eye of the sovereign— no probable hopes 
thiftt the crown will continue to observe laws by which 
their wealth, dignity, and liberty, are protected any laager 
tiian they themselves also continue to observe them. 

Nay, more* all those claims of their rights which they 
continue to make against the croMm are. encouragements 
which they give to the rest of the peoTgie to ass^t their 
own rights against them. Their constant opposition ta all 
arbitrary proceedings of that power is a continual declaxa- 
tiott they make against any acts of oppression which tiie 
inpeiior advantages they epjoy mis^t entice them to com* 
^t on their inferior f6116w-6ul(f ects. |^or was that serera 
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>f for ingtanoe, which fhey oonciiiTed in pafldng on 
an nngaariled Tiolent action of tiieir aoToreign, only a 
reatraint pat upon the penwnal aetioaa of fdtore English 
Idnga : no, it was a much mora extenaiye proTiaion for the 
oecnring of pnhlic liberty ; it waa a eol^nn engagement, 
entered into by all the powerM men in the state) to the 
whole body of the people, scmpalonsly to respect ^e per- 
son of the lowest among tiiem. 

And indeed the constant tenor of Hht condnct, eren of 
tlie two hoaaes of parliament, shews ns that ihe abore ob- 
servations are not matters of mere speculation. From the 
earliest times, we see ttie members of the House of Com^ 
mens to have been Tery cautions not to aasome any di»- 
tinction that might alienate from them the affections of 
the rest of the people.* Whenerer thoae privileges which 
were necessary to them for the dischaxge of their tmsjt 
hare proTed burdensome to the community, they have re- 
treated tiiem. And those of their members who have 
applied either these privileges, or in general that influence 
-which they derived from tiieir situation, to any oppressive 
pnTpoaea, they themselves have endeavoured to biing to 
punishment. 

Thus we see, that, in tiie reign of James Hxe First, sir 
Gilee Hon^pesson, a member of the House of Commons, 
haying been guilty of monopolies, and other acts of great 
oppreaaion on the people, was not oiuy expelled, but im- 
peaciiedy and prosecuted with the greatest warmUi by the 
hofiisej and finally condemned by the lords to be publicly 
degraded from his rank of a knight, held for ever an infa- 
mous person, and imprisoned during life. 

In the same reign, sir John Benet, who was also a mem- 
ber of the House of Commons, having been guilty of cor- 
mpt pvactioee, in his capadty of judge of the PrerogaHve 
Court of Canterbury (such as taking exorbitant fees, and 

• Is all cases of public offences, down to a stniple breach of the 
peace, ti»e aiemben of the House ot Commons ba?e no prhUegefi 
Wtatever abore tbe rest of the people : they may be con^tted u> 
nr^Ktm by any Justice of tbe peace, and are dealt wiQi alterwar^ in 
010 Bsme manner as any other suhfecu. With regard to civil matterf » 
their only pririlege is to be free tram arrests durhtf the time of a 
scsuioWi and Anr^ days beibre, and for^ days after ; bat fhey ^av be 
s«e4, tgr procew, against tbdr ffoods, for any just debt dnnnv thai 
tiaae. 
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fhe WLe), was expeHed fhe honae, and pro§ecnted fbr'tlm^ 
offences. 

In the year 1641, Mr. Henry Benson,niem1>er for Knares- 
boroni^h, haying been detected in selling protectioiui, ex- 
perieoced likewise the indignation of the house, and was 
expelled. 

' In fine, in order, as it were, to make it completely no- 
torions, ^at neither the condition of representatiTe of the 
people, nor even any degree of inflnence in their house, 
coold excuse any one of them from strictly obserring tiie 
mies of justice, the commons did, on one occasion, pus 
the most serere censure they had power to inflict, npon 
(heir speaker himself, for having, in a single instance, 
attempted to convert the discharge of his duty, as speaker, 
into the means of private emolument — Sir John Trevor, 
speaker of the House of Commons, having, in the mxA 
year of the reiffn of king William, 'received a thousand 
guineas from the city of London, * as a gratuity for the 
trouble he had taken with regard to the passing of the Or- 
phan BxU,*'^9A voted guilty of a high crime and misde- 
meanor, and expelled the house. Even the inconsideTable 
sum of twenty guineas, which Mr. Hungerfbrd, another 
'member, had been weak enough to accept on tiie sane 
score, was looked upon as deserving the notice of the house, 
and he' was likewis(9 expelled.* 

If we turn our view towards the House of Lords, we sbdl 
find that they have also constantiy taken care tiiat their 
peculiar pri-^eges should not prove impedimenta to the 
common justice which is due to the rest of the people.' 
They have constantly agreed to every just proposal tiiat 
has been made to them on that subject by the eommons: 

• Other example*, of the attentioii of the House of Comnons totle 
coodoct of their inembert, mighH be produced, eiiber before, or after, 
that which is mentioned here. The reader may, for instance, see tkt 
relation, of their proceedinss In the affair of the South- Sea Compmn 
Icheme ; and, a' few years after. In that of the Charitable Corparatim 
'— « fraudulent scheme, particularly oppressive to the poor, for whkfc 
several members were expelled. 

t In case of a public oirence, or even a simple breach of the peMe» 
a peer may be committed tiil he flnds bail, by any Justice of the peace : i 
- and peers are to be tried by the common course of law, for all elvaice* I 
under felony. With regfard to civil matters, they are at all tiaics fne 
from arrettt / bat execution mav be had urainst their eflnetf^ in Iks 
same manner as against those of other snb|)ects. 
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M»d ind a od if we connder the nnmeroiu and oppceaaiTe 
privileges claimed by the nobles in most other oonntriea* 
and the vehement apirit with which they are commonly 
asserted, we shall think it no small praise to the body of 
the nobility in England (and also to the nature of that 
government of vi^ch they make a part)» that it has been 
by their firee consent that their privileges hare been Gon> 
fined to what they now are; that is to say, to no more, in 
general, daan what is necessary to the accomplishment of 
the end A^d constitutional design of that house* 

In tKe exercise of their judicial authority with regard to 
civil matters, the lords have manifested a spirit of equity 
nowise inferior to that which they have shewn in their 
legislative capacity. They have, in the discharge of that 
function (which of all others is fio liable to create tempta. 
tions), shewn an incorruptness really superior to what any 
judicial assembly in any other nation can boast. Nor do 
I think that I run any risk of being contradicted, when I 
say, that the conduct of the House of Lords, in their dvil 
judicial capacity, has constantly been such as has kept them 
above the reach of even suspicion or slander. 

Even that privilege which they ex\joy, of exclusively 
trying their own members* in case of any accusation that 
may affect their lives (a privilege whidi we might at first 
sight think repugnant to the idea of a regu^r government, 
and even alarming to the rest of the people), has constantly 
been rendered, by the lords, subservient to the puzpoie of 
doing justice to their fellow-snbiects: and if we cast oui^ 
eyes, either on the collection orthe State Trials, or on the 
History of England, we aliall find very few examples, if 
any, of a peer, really guilty of the offence laid to his charge, 
that has derived any adyantage from his not being tried 
by a Jury of comnumert. 

Nor has thisjustandmoderate conduct of the two houses 
of parliament in the exercise of their powera (a moderation 
so unlike what has been related of the conduct of the power- 
ful men in the Roman republic), been the only happy con* 
M^nence of that salq^ary jealousy which those two bodies 
entertain of the power of the crown. The same motive has 
also engaged them to exert their utmost endeavours to put 
tiie courts of justice under proper restraints; a point of the 
l>i|;hest importance to public liberty. 
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Tbcy luiTi6 ftfuni iSbit einlieit times prefthPtfd tiOmfWoiti 
^printt the inilae&oe of tlie caown oTor tfitte eottrtv, and 
at last piocnred laws to be enacted by wbidi sndiinlllieBoe 
bas been entirely prerented ; all wbicb meaAdtis, ^ linist 
dbaetre, were at the same time strong dedaratioDS, tihat 
m> snl^ects, bowerer exalted thefar rank might be, w^re to 
tiiink tiienuelves exempt from snbmifting to fbe milfonn 
oonxse of the lav, or hope to influence or orerawe it. The 
severe examples which they hare maited to make on Hiose 
jndges who had rendered themselves tiie instnuBMts of 
the passions of tiie sovereign, or of the deisigns of me mi- 
nisters of the crown, are also awfU warnings to tiie judges 
who have snooeeded tbemiiiever to attempt to deviate in 
favour of any, the most powerful individuals, from that 
straight line of justice whioh the joint wisdom of the legis- 
latnre has once marked oat to them. 

HiIs singnlar situation of the EngUsh judges, relatively to 
the three constituent powers of tiie state (and also tiielor- 
inidable supportwhich they are certain tb rec m v ^A mn them 
as long astiiey continue to be the faithful ministen of jos- 
tice),has at last created such an impartiaKty in the £strilm- 
tion of public justice in England — has introduced i&to tiie 
courts of law the practice of such a tiiofough d L u ^kid to 
eitherthe influence or wealth of tlie oontendhig piaties, imd 
procured to every individual, both such Ibuei easy access to 
these courts, and such a certainty of redress, as are not to be 
paralleled in any otiier government.~Philip de Comiaes, 
so long as three hundred yean ago, cmnmended in rtrong 
terms the exactness with whidi justice "tras done in Sng* 
land to all ranks of subjects ;* ahd the impartialitjr widi 
ivhich the same is administeiroi in tiiese days, win, wifli 
still more reason, excite the surprisiB of every stranger who 
has an opportunity of observing the customs of this country .t 

• See page, as of tliif work, 
t Soon ftfter I cuoe to Enrland for tbe flnt time (ifthe reader win 

KB me leare to make moition ot myveif in tUs cSse), an actloa vh 
offht In & court of Juitioe against a prince verr oearly rdkated l» 
the orown.; and a wMe lord was also much about that time enncel 
In a law-ralt, for the property or some vSloable lead mlnee in Yoik- 
ihire. I coold Mt bat obMrre, that in both theie caMs a dedaton tm 

Biwk affaimithe two moit powerftil parties; thongh I wondered hit 
ttle atlhis, becauM I had before heaid much of the inparttUtT c( 
the law prooeedlngB In England, and waa prepared to aee iMiaacai 
of that kind. But what I was much twpriied at waa, that noboA 
speared to be in the least so, even at the strictness ^rflh which tfct 
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ImUiA, to fliehra degree of imiwrtialitylwiithB Mb]a£». 

tntfon of voMic jwtke ben linnqtfttin EoglMiidylkrt 

flaying noddng Iteyond ths ezaet tvtttiiy to aiBann, that any 

ViBlatkm cf the laws, thoogfa p e ip e Ua ted l>y men of the 

ttoat eittentiTe ioflaeiioe — ^nay, ttioagh committed hy the 

special directton of the Tory firat aef tantf of tte cruwn, 

«ill he ptihUdyaod completely redxetted. And the very 

lewtet of euliflectB will ohtafai eocb xedMM, if his hae bat 

apMt enough to «cand fisrtfay and appeal to the lawavf hie- 

<Soimtry. — MostextiaoidinaryGifciimatanotetiieMl i«hioii 

tboBe who know the dlfflnalty of eetahl%hing joat lawa 

uwoikg nankfaidf and of proriding aftevwasd tor tiMhr dne 

ej L eentian, only ted credible, became they are matten. of 

iSa«t,<and can b^;in to aoooont for, only when they :Ioek 

up to the c o natitntipn of the government itself: that ia to 

any, when they oonaider the dramnataneea fai which the 

tfkoeittive power, or flie crown, ia placed in relation to the 

two iMdiea ttat concur with it to form the legialatare'*-the 

lilieuinata heea in which thoee two uaaeinbHea areplacedin 

relatioii to the <»own, and to eadh'ottier — and the aitoattiim 

in wldch all the three iind themaelyes witii xei^ect to the 

whole body ot the people.* 

beea 

COD- 
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ciTcuMxt»t£nce» peculiar to tfie timei, at leait lome uncommon rirtue 
or Mfrftoa the put of the Jndgev, matt bave m<ire or l«i cthopafsted, 
wereloo^ npcm by all tbow wbom I beaid speak about iLju ao> 
tiling More thaa the common and axpeeted conwe of tfalngt. Thticlr- 
dnnStanOe beeam* a atronr tndacMnent to bm to laqolre Into Oa oa- 
ture of a ir9vernmept by wiiich such affiMts were producad. 

The aas^itw^ above made, wltti mpect to the imparttaUiy with 

Itdtnlnlitered In Biwland, not belnff of a 




which Jwrtlceli, to att caae«, ^ _ 

nature to be pnnw by aMeylnf itaagle fhcli, I &▼» entered into no 
narticulara on that account. HowcTer, I wUl auhloin two caiei, which, 
Idiink, cannot but appear remarkable to the readeri-~ • 

The drat i»> the cate of tfaeproMottttMi commenced In the year J78S, 
by aome lounieymen printen. agalmt the kiaf*! "memcngen, for ap> 
prebendlnf and imnriionliig them for a ihort tiata, by vlrtne of sfvae* 
rtU warrani from Qie iMcretariet of.itate : and that irMeh waa after* 
ward carried on by anotherprhrate ladlvMaal acatatt one of flMiccre- 
fariei ttieidtelVes,— In then action*, allttieordBnary ftirmiofproceed- 
inw aaed in catea of action* between pn^atia sdblecta wen atrnttyad' 
lUSr^d to ; and both the iecreiary of alMe ami the moiieMan -were. 
In the end, condemned. Yet, which it it pnoper the reader thoold 
obaerve, from all the circamatances that acoompanled thla ^Mlt, H ia 
dlfBcvlt to propote a case in which ministen covid, of theflMehw, be 
under greater temptatiooa to eKert ui andue lafliaeDce to hinder the 
ordinary courae ofjuatioe. Nor were ^ acta for whicb tiicae adnia' 
tera were coodeaued acta of erident opprcMlon, wUcb nobody conU 
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In fino, a very renurkaUe dfcomstanoftin the Bdglkli 
goTeram^t (and which, alone erinces sometibing iMcoliar 
wad excellent in its mature) im, that Bpiiit of extreme nnkd' 
neas -with which justice, in criminal cases* is achnipisteied 
fax England: a point with regard to which England diffen 
firom all other countries in the world. 

When we consider the punishmentB in use in the other 
states of Eorope, we wonder how men can be brought to 
treat their f eUoW'CreatnreB with so much cruelty : and the 
bare consideration of those punishments would snflkiently 
oonTinoe us (if we did not know the fact from other cir- 
eomstanees) that the men in those states, who frame tiie 
laws, and preside orer their execution, haye tittle s^re- 
honsion, that either they or th«ur friends will erer laU vic- 
tims to those laws which they thus rashly establish. 
.^ In the Roman* repaUic, circumstances of the same 
nature with those just meutiDaed were also prodnctiTe 
of the greatest defects in the hind of criminal justice 
which took place in it. That class of citiaens, who were 
at the head of the republic, and who koew how mntnally 
to .exempt each, other Vrom the operaticm. of any too seven 
laws or practice, not only allowed tiiemselves great Uber< 
ties, as we have seen, in disposing of the lives of the in' 
ferior citizens, but had also introduced, into tiie exerciM 

be foSDd to imtify. They had done nothinr bat follow a practke, «rf 
which they found several precedents, established in their offices: awl 
tbtefr case, if 1 am 'well informed, was socb, that most indlvidnlk, 
under similar clrciunstances, would have thoa^t thenMelvei aaiho- 
rlted to have acted as tbey had done. 

■ The second case 1 propose to relate, affords a lingular inetance of 
the confidence with which all subfecti in En^rland claim what tkej 
think thdr Just rights, and of the certainty with which the remedie* 
of Uie Jaw are In all cases open to them. The fact I mean, is the 
arrest executed in the reii^n or queen Anne, in the year I70e, on tke 
perwD of the Russian ambassador, by taking him out of bis coacb for 
the sum of fiflty pounds. — And the consequences that followed tUs fact 
are still more remarkable : The czar highly resented the affront, ud 
demanded that the sheriff of Middlesex, and all others ooacemed iit 
the arrest, should be punished with instant death. ' But the qae« 
(to Che amasement of that despotic Court, says judge Blackstone, fnm 
whom I borrow this fact) directed the secretary of state to inform hli^ 
that she could indict no punishment upon any, Uie meanest of her hI' 
Jects, iinlna warranted by the law of ttie land.' An act waa afterwanl 
passed, to free from arre«ts the persons of foreign ministers, and sodk 
of their 8ervani|.a« tbey have delivered a list of to the secretary* 
state. A copy of tbis act, elegantly engrossed and iUniaidated, cm- 
tlnuesludge Blackstone, was sent to Moscow, and an ambavador a> 

'aoiiilnary cpoiDiialooed to deliver It, 
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ht (he AegBl powttTB tliey Msnmed to t i wn i iilf w in tihat 
respect, a great degree of craelty.* ■ 

Nor were tilings more liap|rily condncted in the foecian 
jvpoblics. From Iheir democratical natore, and ih» fre- 
quent revolutions to which they were sabject, we natu- 
rally expect to find that authority nsied with mildness which 
thoee who eigoyed it must have known to have been pre- 
earioas; yet sndi were the effects of ihe Tiolence attend- 
ing those Tory rerolntions, that a spirit, both of great iite* 
golarity and cruelty, had taken place among the Greeks^ 
in the exerdse of tike power of inflicting punishments. 
The Tery harsh laws of J)raco axe well known, of whidi 
it was said that they were not written with ink> but with 
blood. The severe laws of the Twelve Tablee among fhe 
Romans were in great part brought over from Greece; 
and it was an opinion commonly received in Rome* tiiat 
the cruelties practised by the magistrates on the citisens 
were only imitations of the examples which the Greeks 
had given them.t i 

- In 4ine, the use of torture, that method of ^Administering 
justice, in which folly may be said to be added to cruelty* 
had been adopted by the Greeks in consequence of the same 
causes which had concurred to produce the irregularity of 
their criminal justice. And the same practice continues, 
in -^ese days, to prevaO on tiie continent of Europe, in oon^ 
Beqaence of that general arrangement of things which cie> 
ates there sudi a carelessness about remedying the abuses 
of public authority. 

But tiie nature of that same government which has pro- 
cured to the people of En^and all the advantages we have 
before described, has, with still more reason, fireed them 
from the most oppressive abuses which prevail in other 
countries. 

- • The cotnmon masner io wbich the senate ordered cftiienf tabe 
nut to death tr«s, by thro«riog them headlong from the topof tlie Thr- 
peian rock. The consalf , or other particular maglctt-atet, lometlmea 
^used dtlsens to expire npon a croc* ; or, which wai a mach more 
common c^aCf ordered them to be beaten to death, wtth their heads 
fitftened between tbrbranchei of a fork; which they called etrvieem 
fure^ inserere. , . 

t Caesar expressly reproaches the Greeks with this fact In Us speech 
in favonr of the accomplices of Catiline, which Sallost baa transmitted 
to a*— < Eodem ttlo tempore, Grade morem imitati Cm^^eref noiiri) 
verberibiu animadverlsbant in civais; de condeamatis ulttmiw sap. 
pllciumsoaDptan.' 
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That wantoimeM in disptwiag of the dearest li^kto iC 
mankind, ihoee insoltf upon Iranian natince, of whiclk t)M 
frame of ih» govenuaente estaUiflhed in other statoe im- 
lEVoidahly hecouai more or leu pvodncUT«« are entirely 
baniehed from a nation wbnohlMe the bappimMe of hariBg 
its intereat guarded by men Who oontlAne to be theme^e* 
expoeed to the pxefsore- of tfaoee law»"vlvi«ki they ooncv 
in making, and of every tyxanniopractioewbi^ ^eyeolto 
to be fnttodnoed'— by men -whom the a^Yaatages wluoh the; 
posaew ab0T« the zest of the people redder ooly mioe ex- 
posed to tbe a)mses they are appointed to proTent. only 
more ettTO to the dangers against whiob it is their dnty to 
defend &e community. 

Hence -we see, that the use of tortore haSflrom the ear- 
liest times, been utterly unknown in England. And sD 
attempts to intiodnoe it, wbalerer might be the peeler of 
those who made ihem, or the drcomstaacesin trhich the; 
renewed their endea'fonx«,haTe been stKenuoosfy eppoBei 
and defeated. 

filram the same cause also, arose that remarkable fimbear- 
ance of tiie Eni^ish laws to use any craeleeveaty-in th« 
pnnlsbmetttB which ezperienoe shewed it was. neoessaiy 
fyt the preoervatiott of society to establish; mid the at 
most vengeance of Hiose laws, even against the teost enof' 
moos oflbnders, never extends beyend tim simple depri- 
vation oflife.* 

Nay, so anxious has the Raglish legidatore been to es- 
tablish mercy, even to convicted offenders, as a Amda* 
mental principle of the government of England, tihat die; 
made it an express article of that great public compact 
which was framed at the important era oif the Revolution, 
that * no cruel and unusual punishments' should be ea- ' 
foroed.1 — ^They even endeavoured, by adding a danse fn 

• Avervsinirntariiigtaaceoccvniotheliirtorjof Uieyear iaM^of 
the care of the EngUsb legltiatare Dot.t» vaffer precedeats of «nd 

Sncticei to be introdvced t—Oarioff the time timt those coDCsmed ■ 
le riruntxmdelr plot were nsder sentence of deatti, a motfon waaanw 
in the Hooge of Commons to petition the kinff , that the e3c;ec«tiga«idt 
be staid, In order to consider of aomt^«atiinor4i»vj Dvohhrnent tojt 
inflicted npon them : but this motion was rejected. A nroposai 9* <■< , 
same kind wai* also made in the Hoaie of Urds, where It waa dveppsa* 
-:See the Pavtiamenury Bigtarj of Eogiaod, yoU v. aaao US9«. 

f See the BUI of Rights, Art. x.-^ Ezcfarive bailoafdit not to be n- 
qoired, ndr exeeasiTe fines imposed} nor cneiand unwmd paniik*. 
ments Indicted.' ^ 
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tbat pttvpoM to tfae oofh which lLfaig» were thenceforward 
to take at their coronation, as it were to render it an erer-'' 
laating obligatilm of English kings, to make jnstloe to be 
' ezeented with mercy/* 



CHAP. XYII. 

A more inward rlew of the EnglfBh jn^orernment than hai hitherto been ' 
olfered to the reader in the coarse of this worit.— Very ewentlai dif- . 
fereoces between the EngUah monarchy, as jt monarchy, and all 
tho*e with which we are acquainted. 

Thb doctrine constantly maintained m this work, and 
vhich has, t think, been sufficiently supported by facts 
and comparisons, drawn from the history of other coim- 
tiies, is, that the remarkaUe liberty enjoyed by the Eng* 
lish nation is essentially owing to ihe impossibility under 
which their leaders, or in general all men of power among 
them, are placed, of invading and transferring to themselves 
any branch of the goveming executive authority; which, 
aathority is exclusively vested, and firmly secured, in the . 
crown. Hence the anxious care with which those men 
continue to watch the exercise of that authority. Hence. 
the perseverance in observing every kind of engagement^ 
which themselves may have entered into with the rest of 
the people. , 

Bat here a consideration of a most important kind pre- 
sento itoelf : How comes the crown in England tons con- 
itantly to preserve to itself (as we see it does) the executive 
aathority in the state, and moreover to preserve it so com- . 
pletely, as to inspire the great men in the nation with that 
conduct so advantageous to public liberty which has just 
been mentioned? These are effects which we do not find, 
upon examination, that the power of crotona has hitherto, 
been able to produce in other coimtries. 

« Thosesane diapoaltlona of the Eni^Uih IcgiclatDre which have led 
:li«ai to take auch precautious io favour even of convicted offenders, 
lave scill more engaged them to make provisions in fhvour of such 
penoos as are only suspected and accused of having committed of- 
i«Dces of anv kind. Hence the seal with which they have availed 
iheaiselves of every important occasion— such, for instance, as that of 
tbe Revolution, to procuVe new conilrmatioos to be given to the in- 
ititQtion of the trial byiurr, to the laws on imprisonments, and in ge-; 
neral, to that system or criminal jurisprudence of which a description 
taa beeo given lo the first part of tills work, to which i refer the-* 
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la idl atetM of a mo—wMol <WM>» ira indeed eee, flttt 
ihaae men wham tktix rank and weal1i^ «r their penonai 
power q€ any kind, hare raiMd akoire tiie rest ef the pei^le, 
hare formed combinationB among thwm e ly ee to opfoee ^ 
power of the monarch. But ^eir yiewa, we must oboerfe, 
in forming these combinationB, were not by any means to 
iet general and impartial limitationB on tiie aoTereign an- 
fhority. They endeayoored to render ^emselyes eatixely 
independent of ihaX aatbority , or eren utterly to annihilatr 
it, according to drcumiitaneea. 

Thus we see, that in all the states of ancient Greece, the 
idngs were at last destroyed and extenninated. The sane 
errent happened in Italy, where. In remote times, Hiereex- 
isted for a while sereral kingdoms^ as we learn hoth ften 
the andent histoilans and poets; and in Borne, we eren 
know the manner and drcnmstances in which each a rs- 
▼olution was brought aboat. 

In more modem times, we see the nnmeroQS monarddcal 
florereignties (which had been raised in Italy on ^e ndns 
cV the Roman empire) sacoessiyely destroyed by powerfol 
factions ; and OTents of mnch the same nature liare at (SI- 
ferent times taken place in the kingdoms establiahedxa the 
otiier parts of Europe. 

In Sweden, Denmaxk, and Pcftand, for instance, -we fiad 
^e nobie$ reducing their sorerei^ins to tiie oondilion of 
simple preddents orer their assemUies—of mere oetensible 
heads of the goyemment. 

In Germany and in France, ooontries were tiie monardis, 
being poesessed of oonnderable demesnes, were lietter able 
to maintain their independence tlian the princes jnstmea> 
tioned, the nobles waged war against Hiem, sometimes 
singly and sometimes jointly; — and eyents sindlar to tiicKj 
haye soccessiyely happened in Scotland, Spain, and Ok 
modem kingdoms of Italy. 

In ^e, it has only been by means of standing anted 
forces that the suyereigns of most of the kingdoms we htw 
mentioned haye been aUe, in a ooorse of time, to assect, 
the prerogatiyes of the crown ; and it is only hy oenHnaln^ 
to keep up sach f(»ce», that, like the eastern T«^a"^*i 
and indeed like all the monarchs that eter existed, 'Aej 
oontinne to be able to support their authority. 

How, therefore, can the crown of England, without <^ 
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moious piefvfAlif n t VLow cuk it* 
stanees, ipiMcrrv ta itidf dte wk^ 
tfietlatef For here we HHBt dhvnve, 

laai 4oeB B«fc imve aaj, _-^, „ 

it has at its disposal; and if we dieted ttis flat, w b tiii 
only toot to li^ Mtnrfrfriiig siAondiiiatiwn i 
iaililtryiskeilt4sllieciTSp0w«ar,t» becoH 
that an Ei«lish kfag M aot iadeMed t» Us 
presenration &iidB aiiflniiity>* 



or of France, for iastaace, were, thm^ some fcry I 
ordinary uiMnnM ii i ce,antOTajriA in one nii^ t he p iiw e i 
of fl^o■eBOt<reigni^ wemnstnotdonbt, wonM hi six ii wiflu 
beieddoedtonBeiedindow. They wonld imwedhrtniy 
behold deir piei o gaii i e s, however ftwridaWe ifeey maj 
be ftt pnaenty invaded snJd diasaeniberedtt and s i ipi i P B i n g 
that wgnlai jj^ufwinincnti continaed to irristj they wenld 
be ndnoed to hare littte moie nflaenoe in 4ien than the 
doge of ¥enieeorof Genoa possesses fai tte coTemmntti 
of tttose repablics4 

How, therefiue— "teiepeat iheqiKsfion onoe ! 
is one of the most interasting that can eecar fai 
how can the crown in Engfamd, widioat the 
any anned forae, cfoid tiiese dangers to wUeh ail 



How can it, wifhont any sw&fnreeyaoeoupttdi ev«iln- 
oomparablygieater wothstihanfliose sovereigns, wUhlhcir 
powerful annies, are, we find, in a conditien to peifuiuit 
—Ho w«an It bear that nntwsal cdhrt (nnlmnm In other 
monarchies) which, we haye teenyiseontinnallyand openly 
exerted ai^ynstitf HewcanitevencontinaeesieBstlfais 
eflbrt eo powerAtOy'as topredade «llindividaals%hatever 
from enlertahung any Tiews beiides thoee of scttfaig jnst 
andgenernl limitations to the exercise of its aaihHityt 
How ean it enfone tte laws npon AH siil^edli indisorfaBl- 



• HeoiTyilI.thea«tabM»lslepriMe,] 
tibnMW, Kept BO itaiidlaff ataiy. . , . . .. 

t As im die case la the serenl UnKdoms Into wbich the Spsabh 



monacchr wis fMswrlj arided; and, ia ao very reSMCe Hmcs, la 



Fnnce 1 



Or thsD the kinffs of Swedea were allowed to eqjoy before •*■ 
iMt leveistloa la ihit coaaiiy. 
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iMteiy; widumt isjury or danger to itself f How cm it, far 
Una, impreM the minds of all the great men in the state 
with ao lasting a jealousy of its power, as to necessitate 
Ikhem, even in the exercise of their nndoabted' rights and 
priTileges, to continue to court and deserve the aflfectian 
Of the rest of the people f 

ThoM great men, I shall answer, who, eren in quiettimes, 
prore so formidable to other monarchs, are in England di- 
vided into two assemblies ; and such, it is necessary to add, 
are the principles npon which this division is made, that 
Qrpm it resolts , as necessiary consequences, the solidity aad 
tiie indivisibility of the power of the crown. 

- The reader may perceive that I have led him, in Uie 
course of -this work, n^ch beyond the line within which 
writers on the subject of government have confined them* 
selves; or rather, that I have followed a track entirely dif- 
ferent from tliat which those writers have pursued. But 
as the ohservation just made, on the stability of the powa 
<rf tiie crown in England, and the cause of it, is new in its 
kind, se do the principles, from which its truth is to be de- 
monstrated, totally differ from what is commonly looked 
uptfil as the foundation of the science of politics. To lay 
^ose principles here before the reader, in a manner com- 
pletely satisftictory to him, would lead us into philoeopbicsl 
discissions on what really constitutes the basis of govern* 
ments and power amongst mankind, both extremely long, 
and in a great measure foreign to the sulgect of this book. 
X jdiall therefore content myself with proving the above 
(fhservations by facts ; which is more, after all, than po- 
litical writers usually undertake to do with regard to tl^ 
speculations. 

. As i chiefly proposed to shew that the extensive liberty 
ihe English eiuoy is the result of the peculiar frame of 
tiieir' government, and occasionally to compare fhe same 
with the republiean form, I even had at first intended to 
omifine myself to that drcnmstanoe, which both consti* 
tutes the essential difference between those two forms oC 
government, and is the immediate cause of English liberty 
—I mean«the having placed all the executive authority in 
the sUte out of the hands of those in whom the people 
tmst. With regard to the remote cause of that same li- 
^rty, thatis to say, ti&e stability of the power of thecrowa^ 
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'2t3ifl ciBgnlar iolidity, without the aavistancd of iay armsA 
fbroe, by which this execHtiTe authority ia so secured, I 
shomld perhaps have been silent, had I not found it abso- 
lutely necessary to mention the fact in this plane, in Mtlet 
to obriate the ol^eetions which the more reflecting part of 
readers might otherwise have made, both to several of the 
obserrations before offered to them, and to a few others 
-which are soon to follow. 

Besides, I shall confess here, I hare been several tiues 

-vmder anprehensions, in the course of this work, that ib» 
generality of readers, misled by the similarity of nunes, 
might pat too extensire a construction upon what I said 
^ntb regard to the usefulness of the power of the crowAfai 
England ;'«-;that they might accuse or suspect me, for 
instance, of attributing the superior advantages of the 
English mode of government over the republican form, 
merely to its approaching nearer to the nature of the mo- 
narcbies established in the other parts of Eui^ope, and of 
looking upon every kind of monarchy as preferable in it- 
self to a republican government; — an opinion, which I do 
not, by any means, or in any degree, entertain; I have 
too much affection r or, if 3rou please, prepossession, in fa- 
vour of that f(&rm of government under which I was bom'; 
and as I am sensible of its defects, so do I know how to 
set a value tipion the advantages by which it compensates 
for them. 

I tberefore hav0> as it were, made haste to avail myself 

- of the first opportunity of explaining my meaning on this 

. subject — of indicating, that the power of the crown id 
England stands upon foundations entirely difibrent from 
thotfe' on which the same -power rests in other countries — 
and of engaging tbe reader to observe (which for the pre- 
sent -will suiRce) that, as the English monarchy differs, in 
its nature and main foondationa, from every other, so all 
that U said here of its advantages is peculiar and confined 

to it. 

But to come to the proofs (derived from fapts) of the so- 
lidity accruing to.the power of the crown in England, 
f mm the co-exittence of the two assemblies which omxcnr 
to form the English parliament, I shall first point out to 
•th9 reader several open acts of the^e two houses, by vhieb 
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Ik9y hKwtt Vy tonui, eSSectai^ dife«ied As aMwdu Of 
atflh other npowi its pvoraigatite. 

Witheut looking fwther Iwol^ fmr eTOwi pte is tiuui Hhc 
rejgB of Charles flie Second, ve see thet the House <tf 
C<«Qmpns htd, in thet leign, Iwgiui to adopt tke mtAa^ 
of adding (or tacking, aa it is odbumpIj e i .ym a a i Hl > aach 
WDa aa tbey wanted more particalaily to haY» jmiitidj tt» 
tbeir money bUla. This forcible use of their imdoablad 
ptivHege of granting money, if it had been saffcqwd to g^row 
Into eaminwa prac^oe. wenld hate totatty dsoteoyad the 
eqioilftriiim that ought to snhaist between them taoA Ihe 
erown. But the lords took upon tHemseltes tliB task of 
lMint9ining that eqiuUtoiiun : they oomplained with gnat 
wvrmth of the several piecedents that were laftde hy the 
ofpnmoas of the practice we mention: tfiey iasiat^ that 
hills should be framed * m ik» 9ld ana de€eiU wop qfpar- 
Uii^mnt/ and at last made it a standing ordeor of ifaslr 
hoRise, to tegecty upon the sight of them, aU bills that ase 
taeked to money biUa. 

Again, aboat the tbirty-fixtt year of tiM same reign,i 
ainng pwty prevailed in the hoaaeefcommoiis; andthw 
efforts ware not entirely confined, if we may credit the 
hiatorians of those tiioes, to serfing their oopstitvBBtB 
faithfidly, and proriding for the welfare of the stats. 
Amxuigi o4»er biUs which they proposed in their hensc, 
tfaey carried one, to exclude Cram the crown ^e imms- 
^Uale heir to it; an aftlr this, of a TOiy high natan, snd 
with f^^eird to which it may well be questioned whether 
the legifdatiTe assemblies hare a right to form a resctetiaa, 
vittoufe the express and declared ooncaraence of the body 
of ttie people. But both the crown and the natioik wsr 
ddiTored from the danger of estaUislung sodi a peeosdettt,, 
hy theinteiposition of the lords, who threw oat tliel^sa 
the first reading. 

In the reign of king William the Third, a few mars after 
the ReTolntion, attacks were made upon the crown froa 
another quarter. A strong party was formed in tiie Hense 
of lioirda; and, as we may see in bishop Burnetts Histor; 
of his Own Times, they entertained very deep designs. 
One af their views, among others, was to abridge the royal 
pnrag^tire of calling paxliameatB, and judging of the pie- 
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timaofjMagit.* Tbnj moeaHiog^ytnmiiAunAmaiMd 
□& <k«ir iMnie, m Wn lor Metrtainiiig tiM tltlfog of pwUft. 
mem ewy tmt; tat the lnU» after it had pMaed Ihair 
boose, WM rqected hy the oomm<fns.t • 

AffBla, we find that, a little after the aoceeeion of king 
GeeKge'tiie Fint, an attempt was xaade hy a party in the 
Hoeae of Lorda to wroat ficon the oi'ovn a pceregaliTe 
-wlnoh ia one of its finest fioweia, and ifl> heaidea, the oiily 
chmcik it haa on the danfeioaa vlewa which that hooae 
<whieh may atop ihoth money hiHa and aU other hiUa) 
anight be hroni^t to entertain) I mean the r^t of adding 
waw membeio to it, and judging of the thnea when it may 
bv-aeoeaaary to do ao. A Mil waa aooordingly preaented, 
■ad oaaiod in ihe Rooae of lioada, fat limiting the mem- 
bera of- that honseto a fixed wnaber, heyond whioh it 
ahonld not be tneaeaaed; bvt, after gnat paiaa taken to 
muine the soooeM of tiUa Ua,itwaa at laat reiectnd by 



la fine, the several attempts whidh a nuoevity in the 
ll onae of Commona have, in their torn, made to raatraiii, 
Ihgttor Ukan it now is, the influence of the crown, ariaiag 
4nian.€he diatrifantion of pre f erments and other adrantaias, 
kn«e been cheeked by the Honae of Lords; and aU plaee- 
biQe have, from the beginning of thia century, oonataatly 
wpt^jtiiia d in that hunse. 

Nnr hanre-theae two pownrfiil assemblies only snooeeded 
in Hms warding itf tilie open attaoka of each other on the 
yonrer of the orown. Their coexistence, and the piind- 
ylaa apon which they are seoreraUy framed, hare been pro- 
dnctiire of another effimt, mneh move extensive, thongh at 
finst leaa attended to-*-I mean the preventing, eiren the 
maUagoffndhattadu; and in timea,tQO, when the mown 
WHi of itself incapable of defimdhug ita anthoiity) the 
o< each hooae deaferoying^npon thfise oeeaalada» tim 



# Thev, beridM, pr o pqte d to have all moasj kUlf stopped in their 
home> t(u tb«9 hia procnred^the right of t^xfaig, thenuelTei, ^Ir 
own tteUn, and to luiTe a cohimlttee of lords, and a certain Dmnber 
ot' tiM toeiinoBs, appoiated to cenfer tofedier ooBccmlnff the stole .«f 
ttoe a^ioB; ' which committee (sajs hisoop BureeQ iimi4 sood have 
grown to have been a coapcil of state, that woewnMe iroairhtall 
SflWrs ender their Inspeeiiotf, ead sever had been proposed bat mhtfk 
the aa^waiBiady to break late ciiU wan*' SfleBamet'ftlUBifiC], 
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.'oppoiita Ti«ws of the oiber, ]ik« tboM poaitiTe aoA'aegt- 
'tire equal qaantities (if I maybe allowed fhe oonqMiiaon) 
which destroy each other on the oppoaite aidea of as^ 
equation. • 

Of fhia we hare sereral remarlLable examplea : iot ia* 
atance, when the aoyereign- haa been a minor.' If we at- 
^amine the Idstory of other national especially before die 
invention of atanding armiea, we d&all find that the evenC i 
we mention noTer failed to be attended with c^pen iava- \ 
aiona of the royal authority, or eren aometimee with com- 
plete and settled diviaions of it. In England, on the eoa- 
trary, whether we look at tbe reign of Richard II. or fliat 
. of Henry YI. or of Edward Y I. we ahall aee that tii« royal ^ 
authority waa quietly exercised by tiie councils that weR 
app<unted to aaaist those princes; and, when they came of 
'«ge, it was dellTered orer unto them nndhniniahed. 
> But nothing so remarkable can' be alleged on this anb- 
ject as the manner in which the two houses have acted 
^yapoa those occasions, when the crown, being without any 
(preaent possessor, they had it in their power, bofh-to settle 
. it on what person they pleased, and to divide and diatribnte 
rita effectual prerc^tiTes in what manner, and to what set 
of men, they mightthink proper. Circumatancea like tbrnt 
'wemention have never failed,in other kingdoma, to bring on 
a division of the effectual autiunity of the crown, or etea 
of the state itself. In Sweden, for instance (to apeak of a 
'kingdom which has borne the greatest outward 
blanoe to that of England), when queen Christina 
•put under a necessity of abdicating the crown, and it was 
■ tranaferred to the prince who atood next to her in tiie line 
'of suooesaion, the executive authority in the atate waa im> 
mediately dirided, and either diatributed among the nobies, 
'or assigned to the senate, into which the noblea alone oooU 
be admitted; and the new king waa only to be a preeideit 
over iL 

After the death of Charlea the Twelfth, who died with- 
out male heirs, the disposal of the crown (the power of 
which Charles the Eleventh had found means to render 
again al^hrte) returned to the states, attd waa aetded oa 
princess Ulrica, and the prince her husband* But the 
<staate, at the same time it thus aetded .tibe poasearion ef 
fhe crown again, asannied to llaelf the etibctaal iuUiority 
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whidi had finnmefly bdtonged to it.- The p«i¥ileK»'«l a»- 
aemUiag the states was rested in that body^ They also 
secured to thonselTes the power of malkiiig war sad peace, 
and treaties with foreign ^wers — the disposal el places, 
the command of the army and of the fleet, and the ad- 
mioktration of the public rerenne. • Their number, was to 
consist of sixteen members. The m^ority of rotes was to 
be dedsire upon erery occasion. The only privilege of 
' the new king was to hare his rote reckoned for two : and 
if at any time he should refuse to attend their meetings, 
the business was nerertheless ^ be done as effeotaaUy and 
definitirely without him. 

Bat in England, the rerolntien of 1689 was tominated 
in a manner totally different. Those who at'that intenst- 
ing epoch had the guardianshq;> of the crown — those in 
whose hands it lay vacant— did not manifest so much as 
a thought to split and parcel out its prerogatire. They 
I tendered it to a single indiridual possessor, impelled, as 
it were, by seme secret power operating upon them, with- 
dirt any salro, witiiout any article to establish the great- 
ness of tfaemselres or of their families. It is true, those 
prerogatires destructire of public liberty, which the late 
iing had assumed, were retrenched from the crown ; and 
thoa far the two houses agreed. But as to any attempt to 
transfer to other hands any |Nurt of the authority of the 
crown, no proposal was eren made about it.< Those 
branches of prerogatire which were taken from the kingly 
office were annihilated, and made to cease to exist in the 
state; and aU the execntire authority that wias thought 
neceasary to be continued in the goremment, was, as be- 
fore, left undivided in the crown. 

In the rery same manner was the whole authority of 
the crown transferred afterward to the princess who suc- 
ceeded king Williwn the Third, and who had no other claim 
to it hat what was conferred on her by the parliament. And 
in the SI***" manner again it was settled, a long time be- 
forehand, on the princess of Hanorer who succeeded her. 
There is yet one more extraordinary fact, to which I 
desire the reader to give attention. Notwithstanding all 
the rerolntions we mention, although parliament hath sat 
every year since the beginning of this century, and though 
they hare constantly eiqoyed tbe w«wt unKaited freedom, 
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wluMe fmrmer treatmnut «be had little reason ta be foal 
of-^M put an end to the progreas ahe had made towarSi 
a peace, and disaolve her parliament ; or, on the other ade^ 
by removing one person from so great a trost, to get dear 
-of all her difficulties at once ; hermigesty determined upas 
the latter expedient, as the shorter and safer course ; and, 
daring the recess at Christmas, sent die duke a letter, a| 
tell him she had i|o farther occasion for his seryioe. 

' There has not, perhaps, in the present age, been a 
clearer instance to shew the instability of greatness, which 
is not founded on virtue : and it may be an instruetiim to 
.princes, who are well in the hearts of their people, tha^ 
the overgrown power of any particular person, altboiigh| 
supported by exorbitant wealfli, can, by little resol«tioB,j 
be reduced in a moment, without any dangerous conse- 
quences. This lord, who was, beyond all comparison, Qie 
greatest snbjject in Christendom, found his power, credit 
and influence, crumble away on a sudden ; and, except s 
few friends and followers, the rest dropped off in course,' 
&C. (B. I. near the end.) \ 

The ease with whidi such a man as the duke was sad- 
denly removed, dean Swift has explained, by the neoe»^ 
■sary advantages of prince who possess Hie affection of 
•their people, and the natural weakness of power which if 
not founded on virtue. However, these are very unsatis- 
factory explanations. The history of Europe, in foimet 
tnnes, presents a continual series of examples to the ooit- 
trary* We see in it numberless^ Instances of princes ia- 
cessantly engaged in resisting in the field die coitapetttioa 
of the sutgects invested with the eminent dignities of the 
realm, who were not by any means superior to them b 
point of virtue— or, at other times, living in a oontiniud 
state of vassalage, under some powerful man whom they 
-durst not resist, and whose power, credit, and ii^/bitnee, 
they would hare found it far from possible to reduce in * 
. moment, or crumble on a sudden, by the sending of a sin- 
gle letter, even though assisted by a little reaol^Uion, to 
use dean Swift's expressions, and without any dangenras 
consequences. ^ 

Nay, certain kings, such as Henry the Third of France, 
in regard to .the duke of Guise, and James the Second of 
Scotlaad; in regard to the two earls of Douglas sncccf^ 
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Mky, haA at last leooane to plot and aaaaMinatioii ; asd 
expedients of a similar sodden ▼i<dent kind are the settled 
aethodfl adopted by the eastern monarchs, nor is it very 
•are that ftkey can always easfly do otherwise. 

Sren in the present monarchies off Europe* notwith- 
itanding tiie awfid force by which they are ontwardly 
opported, a discarded minister is the cause of more or 
ess anxiety to the goreming anfliority; especially if, 
Immgh the length of thne he has been in office, he hap- 
pens to hare acquired a conriderable degree of influence. 
9e is generally sent and confined to one of his estates 'in 
he country, which die crown names to him : he is not 
illowed'to appear at court, nOr eren in .die metropolis; 
nuck less is he suffered to appeal to the people in loud 
xmiplaints, to make pubHc speeches to the great men in 
'hA state, and intri^nie among them, and, in short, to vent 
lis resentment by those bitter, and sometimes desperate 
uethods, which, in the constitntion of this country, prove 
io a great measure harmless. 

But a dissolution of the parliament, that is, the dismis-. 
don of the whole body of the great men in the nation, 
issembled in a legislative capacity, is a drcnmstance in 
the English goyemment,in a much higher degree remark- 
ible and deserving our notice than the depriving any sin- 
gle indivfllual, however powerful, ot his pnUic employ- 
ments. When we consider in what an easy and complete 
nanner such a dissolution is effected,in England, we must 
lecome convinced that the power of the crown bears upon 
fawndations of very uncommon, though perhaps hidden, 
itrength, especially if we attend to the several facts that 
take place in other countries. 

In France, for example, we find the crown, notwitfi- 
{tending the immense outward force by which it is sur- 
rounded, to use the utmost caution in its proceedings to- 
ivards the parUament of Paris; an assembly only of a 
judiciary nature, without any legislative authority or 
ivowed daim, and which, in short, is very far from hav- 
ing the same weight in the kingdom of France as the 
RtigMah parliaitoit has in England. The king never re- 
pairs to ibat assembly, to signify his intentionsA or hold a 
Ht ds jtuHcB, wittiont the most overawing drcumstanoes 
Bf maitaryapparatnp and preparation, oonstaotly.Gbootiikg 
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.tomakebif appMmioeammg fliem rattier w ft fOBtid 

ti«naaakiaf. 

And when the late king, having taken a aerioon altna 
atfhe proceedings of thisparliament^at^eiigtk lumkntH 
nifon fheir dismuBion, he fenced honaelf, as it weva, with 
his anny; and militaTy messengers i^ere sent tritk erar 
droamstanoe of secrecy and dispatch, who, at an eaily 
part of the day, and at the same hoar, sniprised each 
member in his own house, ceasing thenf, sererally* to re- 
tire to distant parts of the coautr y which were paeacribed 
to them, withoat allowing tiiem time to oonaidery 
less to meet and hold any consaltation. 

Bat the person who is inTOsted wiA the kingly 
in England has need of no other weapon» no other artil- 
lery, than the ciTil tndltMa of his dignity to effeet adisBO> 
Intlon of the parliament. He steps into the midatof ttiem» 
tdling them tiiattiiey are dissolted; and they are diasolred: 
—he tells them that tiiey are no longer a parliamentt and 
tiiey are no longer so. Like the wand of Popiliiu, a disw- 
lation instantly pats a stqp to tiieir warmest dehatea aad 
most Tiolent proceedings. The peremptory words hywUdi 
it is expressed have no sooner met their earB» thaA all their ^ 
legislatiye facilities are bmnmbed: Ihoogh tibey nay stiD 
he sitting on the same benches, they look no loiter on 
themselTes as forming an assembly; tbey no longer con- 
sider each other in tfie light of associates or of oolleagaet.; 
As if some strange kind of weapon, or a sodden magiai ' 
effint, had been exerted in tiie midst of ttiem, all the bondi 
of their union are cat off; and they hasten away, wiflioat 
having so much as the thoi^pht of continaing for a sia^ 
minute the duration of their assembly. j 

To all these obserrations c on cerning the paeoliar »■] 
lidity of the authority of the crown in England, I shall aM^ 
another tiiat is supplied by the whole series of tilie Bn^iA 
history; which is, that though bloody bnrils and distari^ 
ances haye ofteuv taken place in England, and war bsMj 
often made against the king, yet it has scarcely 
done, but by persons who positiyely and expreasiy 
claim to the crown. Even while Cromwell o 
with an armed force against Charles the First, i 
tiiO king's own name that he waged war against <uid. < 
. The same olgection mi|^t be expreasedin a more generil 
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amuur, mA imtk stciet tntCh* by sii3rin«>4]uit »o w«ir hm 
ben ;vaged,iii Englaad, agnnst «he foreni»g iwtbMiii^» 
exoeptupon nalioquBl grounds; fhat i8tany,9i4luMrwiiiiA 
thetiHe to Hie emwn has been doiibtfal» er w]»en genenl 
complamtB, either of a political er religiMMi kind* ham 
ajMeafratteverypartoffhenatioa. Aaiaetaaceeofettoh 
cooBiiaints, may be menlaoned those that gave rise to tibe 
war againstlung John, whiidi ended in the passing of 4ie 
Great Gfaaster^ the dril waxs^in the reign of Charles the 
First; and the Bevolittion of the year lafiflL Vran the 
facts jwt mentioned, it may also be ohserred as a cendn- 
mm, that the crown c^uiot depend on the great secority 
we hare been desaribiag) any longer than it continnes to 
faUl its engagsments to the nation, and to respeet those 
laws which form the oompaot between it and the people* 
And tibe imminent dangers, or at least the alarms and per- 
plexities, inwhidi the kings of England have censtantfy 
iarfdyed themselves, whenever they "have attempted to 
struggle againrt the genexal sense of tiie nation, maniUpstly 
shew, that all that has been above observed, oonoeming 
the security and remarkable stabiUty somehow annexed 
to iheir office, is to be nnderstood, not of the eapiicioiis 
power of 1heman»bat of thelawfol anthority of the head 
ef the state. 



SecoDd part of fhe cbapter. 

Tbibb id certainly a very great degree of singularity in all 
the cireamstances we have been describing here : those 
persons who are acquainted with the history oi o^er conn- 
tries cannQt bat remark ^th surprise, that stability of the 
power of the English crown — that mysterious solidity, that 
inward binding strength, with which it is able to carry on 
with certhinty its legal operations, amidst the clamorous 
struggle and uproar with which it is commonly surrounded, 
and without the medium of any armed threatening force* 
To give a demonstration of the manner in which all these 
things are brought to bear and <yperate, itianot, as I yaid 
before, my design to attempt here: the prindiaes fyam 
wlMch each denumstration is to be d^ved«fiippoP9 ar 



228: THE COKSTITinTON 

qat^intotiie n&tare of iiian>a]id«f human aAini, ivUdi 
ratfier belmi^ to pfaUoac^y (fhoogh to a brandi Mtborto 
unexplored) Hian to j^tics; at least* saeh an inqniry 
certainly Uee^oat of the sphere of the oeniinon science of 
politics. However, I had a very material reason for in- 
troducing all the aboTe^mentioned facts concerning tiie 
pecoliar stalfility of the goyeming authority of England, 
inasmuch as they lead to an oliseryation of a most inqpoit- 
ant political natore; which is> that this stability allows 
ser^Bval essential branches of English liberty to take place, 
which, without it, OMld not exist* - Par there ia a very es- 
sentialconsidemtion to be made in every scienoe> though 
qpecnlators are sometimes apt to lose sj|^t of it, whidi is 
tills — ^in order that things may haye existence, they must 
fmpaasible; in 'order that political regulations of any hind 
may obtain their effect, they must imply no direct contra- 
diction, either open or hidden, to the nature of things, or 
to the other circumstances of tiie govemment. In reason- 
ing from this principle, we shall find that the stability of 
the goreming exeoutiTe autiiority in England,' and the 
weight- it gives to the whole machine of the state, hare 
actually enabled the Bnglidi nation, considered as & free 
nation, to enjoy several advantages which would xeaOy 
have bfien totally unattainable in the other states we have 
mentioned in former chapters, whatever d^;ree of public 
virtue we might even supposcto Jiave belonged to the men 
who acted in those states, as the advisers of tho people, or, 
in general, who were intrusted with the buaineBS of fram- 
ing the laws. 

One of tiiese advantages resulting ^om the solidity of 
the- government is, the extraordinary personal freedom 
vHAeh all ranks of individuals in England enjoy at the ex- 
pense of the governing authority. In the Roman oommon- 
wealth, for instance, we behold the senate invested witii 
a number of powers totally destructive of tihe liberty of 
tiie citiaens: and the continuance of these powers was, 
no doubt, in a great measure, owing to the treacherous re- 
missness of those men to whom the people trusted for re- 
pressing tiiem, or even to their determined resolution not 
to' abridge those prerogatives. Yet, if we attNitirdy ooa- 
sidw the constant ritnation of ailhirs in that repuldfie, we 
shkU findFthat though we should suppose- tiuMo persons to 
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have been erer ap troly »ttacbed tQ tb» oaaM of the peopU, 
it would not reaOy bavo been posaUe lor them to iqrocure 
to the people an entire secnrity. The right enjoyed'by the 
Benate, of auddenly naming a dictator with a power uare- 
strained hy any Uw, or of inTOtting the confuls with an 
authority of mash the same lund, and the power it at timee 
aawmwHl of making formidable examplee of arbitrary jna- 
tice,werereMmroes of which the republic oonldnotyperhepfy 
with eafety* hare been totally depriyed : and thoqgh theae 
expedients fre^oently were used to destroy the just liberty 
of the people, yet they were also Tory olien the meaiui of 
presenring the oommenwealth. 

Upon tiie same prindple we should possibly find that the 
oairacUm, that arbltnury method of b»"'f**iiug dtiaeos, wee 
a neoeesery resource in the republic of Athens. A Venetian 
noble would perhaps also c<mfess, that, howerer teniUe 
the state inquisition, established in his republic, may be 
eren to tibe noblea themselyes, yet it would not be prudent 
entirely to abolish it. And we do not know, but a *p<**«itftr 
of state in France, though ever so ^rtuous and moderate 
a man, would say the same with regard to secret imprison- 
menta, the letiret de cachet, and other arbitrary deyiatUms 
from tk» settled course of Jlaw, which often take place in 
that kingdom, and in the other monarchies of Burope. 
No doubt* if he was the man we suppose^ he would confess, 
that the expedients mentioned have in nuqtberless in- 
stanoes been basely prostituted, to gratify the wantonneeB 
and iHrivate roTenge of ministers, or of those who had any 
intereet with them ; but still, perhaps, he would continue 
to giro it as his opinion, that the crown, notwithstaadiiic 
its apparenfly immense strength, could not avoid reGaning, 
at times, to expedients of this kind, much less could it pub- 
licly and absolutely renounce them for erer. 

It is therefore a most advantageous ciroomstanoe in the 
Bnfl^h goremment, tiiat its secnrity renders all such ex- 
pedients nnneoessary, and that the representatiyes of tiM 
people have not only been constantly wiUingto promote the 
public liberty, but that the general sitoation of affidrs has 
alao enabled tiiem to carry their precautions so far as they 
have done. And indeed, when we consider what preroga- 
tives the crown, in England, has unplidtiy renounced ; — 
thatfin oontequenoe of the independence eoaferred on the 
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jndgM, and of ttie nAthod of Mai bfjur^, it it depfivel 
of all means of inflnencing the settled oomrse of the law 
both in ciTil and criminal matters; — ^Uiat it has renounced 
all power of seising the property of indiTidnals, and eren 
of restraining, in any manner whatsoerer, and ISor the 
-shortest time, the liberty of their persons; — we do not 
know which we ought most to admire, whether tbe pfd»lic 
Tirtue of those who have depriyed the s upr eme execotJTt 
power of all those dangerous prerogatiTes, or the natoR 
of that same power which has enabled it to gire tiicm vp 
withont min to itself — ^whether the happy frame of the 
English goremment, whidi makes those in whom tiie 
people trust continue so f ai^ful to the discharge of their 
4aty, or the sididity of that same government which caa 
afford to leare to the people so extenslTe a degree of 
freedom* 

Again, the liberty of the press, that great advantage en- 
joyed by the English nation, does not exist in any of tiie 
other monarchies of Enrape,howeTer well established tiiar 
power may at first seem to be; and it might even he de- 
monstrated, that it cannot exist in them. The most watdi- 
ful eye, we see, is constantly kept in those monardiiea iqma ' 
every kind of publication, and a jealous attention is pai4 
even to the loose and idle speeches of individuals. Much 
unnecessary trouble (we may be apt at first to think) is 
taken apon this subject; but yet if we consider how uni- 1 
form is the conduct of all those governments, how oonataat 
and unrsmitted are their cares in those respects, we shall | 
become convinced, without looking farther, that there must 
be some sort of necessity for their precautions. < 

In republican states, for reasons which are at bottom the 
same as in die before-mentioned governments, the peoglei 
are also kept under the greatest restraints by those wht I 
are at the head of the state. In the Roman commonwealt 
for instance, the liberty of writing was curbed by tkie 
verest laws : with regard to the freedom of speech, 
were but little better, as we may conclude from sevei 
' facts, and many instances may even be produced of 
dread with which the private citisens, upon certain 
sions, communicated their political opinions to the com 
-or to the senate. In the Venetian reiobUc, the press i 
most strictly watched : nay, to forfoear to speak, in 
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Butttor wliatnevw, of Hie oondiict of Ihe goremnient, 
u tba fandamental maxim wbich tii«y incnkate on tho 
minds of fhe people throughout their dominione. 

With reepect, therelbre, to this point, it may again he 
looked upon as a most adyantageona cupcmnatance in the - 
EngUflh goremment, that thoee who hare been at the heptd 
of the people have not only been constantly disposed to 
proenre fhe paUic liberty, but also that they have found it 
poflsihleforlhemtodoso; and that the remarkable strength 
and steadiness of the goremment have admitted of that 
extensiYe freedom of speaking and writing which the peo- 
ple of England exy oy. A most adyaatageons priyilege this I 
which, affisrding to every man a mean of laying his com- 
plaints before the public, proc u res him almost a certainty 
of redx«0B against any act of oppression tiiat he may hare 
been exposed to; and which leaving, moreover, to every . 
sofagect a right to give his opinion on all pubUc matters, . 
and, by thus influencing die sentiments of the nation, to 
influence those of fhe legislature itself (whidi is sooner or 
later obliged tn pay a deference to them)) procures to him 
a sort of legislative authority, of a much more efllcacions 
and betnefidid nature than any foimil right he might enjoy 
of votfaog by a mere yea at nay, npon general propositions, 
suddenly offisred to him, and whieii he could have neither 
a share in framing, nor any opportunity of olgecting to and 
modifying* 

Sucb a privilege, by s uppo r tin g in the people a continual 
sense of tiheirsecurity, and aflbrding them undoubted proofs 
that tba govenunent, whatever may be its form, is ulti- 
mately destined to ensure ihe happiness of those who live 
under it» is botii one of the greatest advantages of freedom, 
and its surest diaiacteristie. The kind of security as to 
their persons and possessions, wbidi sulgeets, who are to- 
tally deprived ef tliat privilege, enjoy at particular times 
niiderothergovenmienti,pei1iaps may entide diem to look 
tspoik tliemselves as die wdlredministCEed pioperty of 
maeien 's^m ri^idy uadentand dieir own interests; bat 
it is the light of canvMring widioat fear the eondoet of 
tltose w^io an pieced at iheir iMad, whidi eonstitefes a 




V sai froai Ae Htartf sf 



2» THB CONSTITUTION 

The imlwmndea fineedom of debate, poawed fcy the Sng- 
Ibh purliamentyis alio a conaeqiieiioa of tiie peculiar at** 
bOity of the gorenunent. All MyTareigiia haTS agreed in 
their jealooay of aasemUieB of thial^d, in their draiid of 
the privilefea of awemhliea vrbo attraot in so hi|^ a degree 
the attention of the reat of the people — who, in a ooone 
of time, become connected by so many eaientiiA ties -with 
the balk of the nation, and aognire eomachiealtaftaeBoe 
by the enential ahare they mnat needa hare in -tte ma- 
nagement of pabHc aftdia, and by the eminent aerrioei, 
in ahort, which they aie able to perfonn to tike eomnnmity. 
Hence it haa happened, that monaichi, or aingle ndera, in 
all coimtriea, have eadeaTonred to dispenae with the as- 
sistance of asaembUea like those we mention, notwIA- 
atanding ttie ci^tal adrantagea they mig^t ha^a derived 
f fom theb serricea towards the good goTenonent of the 
state ; or, if the cirenmstanoes of the timea have r e nde r ed 
it expedient for them to call sudb aaaembllea together, 
they haye used the utmost endeaToors in abridging thoae 
NpriTlleges and legislatiye claims which they soon JRovad to 
I^ote so hostfle to their secwity ; in short, they hate «rer 
found it impracticable to place an nnresenred troat in p«b- 
Uc meetings of this kind. 

We may here name Cromwell^ as he Iras sappovted by 
a nnmOTons army, and possessed mora poWer than an^ fo- 
reign monarch who has not been secured by im anned 
force. Even after he hxA purged, by the agency of colonel 
Pride and two regiments, the parliament that waa aittiag 
when his power became settled, thereby throating out aO 
his opponents, to the amount of about two hundred, he aoen 
foimd his whole authority endangered by the proceedingB 
of those who remained, and was under the neoeeaity of 
turning tiiemeut in the military manner with wfaidh eirery 
one is acquainted. Finding still a meeting of tfaftr kind 
highly expedient to legalise his ttiilitary authority,lie called 
together that aMeUkbly which was called Bor^ftones* 'pai^ 
liament. He had himself chosen the members of this pa^ 
liament to the number of about a hundred and twenty, ani 
ti&ey had severally receired the summons fircm him ; yet 

Srais, we ahall And Enfland to be in realltv a more democrattcal tteir 
lan any other we are acqjiainted with. The jocUcUl power, sad tk* i 
tsorial p6wer, are Tetted in the people. 
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notwIthsteAdtei ttib cdveoawtaaoe, and Hm i&tal wnt at 
penonal wei^t in mnrt of the m«mben» he besaa» ia a 
▼ery feiir montlviy and in the midat of his powerfiil Tlcto* 
lions amy, to feel a aerions aitarm at tiieir prooeedlngv; 
he MMMH heurd them talk of their own divine ooaamlaiion,' 
and of the authority diey had xeceiTed £rom tim Lordf 
and, faa aliort, finding he oonld mot tnutthem,he employed 
the oAeee of a eeeond ooEonel, to efEsct thdr diandiaioa. 
Beii^ mow dignified with Ihe l^al qppeUation of "Protector, 
he Tentared to call a parliamont elected by oonalderable 
parte of the people ; hat thoofjli the eziatence of tbio par. 
liameiit wa» grounded, we mightaay grafted, upon hia own, 
and tfioagh handa of aoldiera were even poated in the aye- 
nvea to keep oat all andi membera aa reliiaed to take eer- 
tala pecaonid engagemenfa to him, he made aoeh haate,in 
the iasoe, to rid himaelf of their preaenoe, aa to contriTe a 
mean ^{nibble, or device, to ahorten the time of their Bitting 
by teft or twelve daya. To a fourth aaaembly he again ap- 
plied; bat though the electiona had been ao managed aa to 
ptocore him a formal tender of flie crown daring the firat 
aittiag, he pot an end to the aeoond with resentment and 
precipitationir 

Tlie example of die Roman emperora, whoae pow«r waa 
outwardly ao prodigliraa, may alao be introdnoed here. 
They tiaed to ahew the ntmoat Jealonay in their condaot 
with reapect to the Roman aenate; and that aaaembly, 
which the prepoaaeaaion of the people, who looked npon 
it OiM atke ancient remaina of the repnblic, had made it ex- 
pedient to oontiniie, were not anfTered to aaaemble bnt 
under tiie drawn acimitara ef ifae pnetorian goarda. 

Even the kinga of France, thon^ their authority ia ao un- 
queationed, ao nniyeraally reapected, aa well aa atroagly 
aapported, have felt frequent anxiety ftoaa the olaima and 
proceedinga of the parliament of Paria, an aaaembly of 
much leaa weight than die Engliah pailiament. The alarm 
haa been mentioned which Looia XY. at laat expreaaed 
concerning Uieir meaanrea, aa well aa the expedient to 
which he reaorted to free himaelf from their preaenoe. 
And when hia auoeeaaor thought proper to call again thia 
pariiament together, a meaaure highly pradent in the be- 
ginning of hia reign, every jealoaa precaution waa at ihe 
Mue time taken to abridge thoae privilegea of deliberating 
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and nnumstntiaf , upon wliieh any dictant cb^aa. to, ot 
■tro^Ie for, a ahare of the anpreme aafhority might be 
gTonnded* 

It may be olgected, that tiie pride of kings, or aine^ 
mien, makea them ayerse to the eziateDoe of aaaeaablies 
like liioM we mention, and deqpue the capital aerricei 
which they might derive from them for the goodgoyermnent 
of their kingdoms. I grant it may inaomemeasore be so. 
But if we iaquiTe into the general situation uf afiaixs in dif- 
ferent states, and into the escamples witii which Oieir his- 
tory supplies US, we shall also find that the pride of those 
kings agrees in the main with the interest and quiet of 
their salgects, and that their preventing the assemblice we 
i^eak of firom meeting, or, when met, from asamning too 
large a share in the management of pnbiic affairs, ia in a 
great measure matter of necessity. 

We may therefore reckon it as a very great advantage, 
that in England no such necessity exists. Sa<^ ia the 
frame of the government, that the supreme executive au- 
thority can botii give leave to assemble, and ahew tiie 
most unreserved trust when assembled, to those two houses 
which concur together to form tiie legislature. 

These two houses, we see, ei\ioy the most oonqplete free- 
dom in their debates, whether the sulgect be grievance, 
or regulations concerning govemmentmatten of any kind : 
no restriction whatever is laid upon them ; they may alait 
any sulgect they please. The crown is not to take any no- 
tice of their deliberations : its wishes, or even its name, 
are not to be introduced in the debates. And, in abort, 
what makes the freedom of deliberating exercised by tiie 
two houses really unlimited, is the ]^rivilege, or sovereignty 
we may say, eigoyed by each within its own walls ; in ooa* 
sequence of which nothing done or said in parliament is to 
be questi(med in any place out of parliament. Kor will it 
be pretended by those persons who are acquainted with the 
English history, that these privileges of parliament we 
mention are nominal privileges, only privilegea upon pi^ter, 
which the crown has disregarded whenever it has thoui^t 
proper, and to the violations of which the parliament have 
used very tamely to submit. That these remarkable ad- 
vantages, this total freedom from any compnUnon* or evem 
fear, and, in short; this unlimited liberty of debate, wq 
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ttrictfy claiaMd by tbe partUment^ and ao wauffakfoAy 
allowed by the orown, should be exeroiaed, ywt after yaar, 
during a hmg ooaxae of tiiiie« withoat prodnclDg the least 
relaxation in the execution of the laws* the.BmaUeat de- 
gree of anarchy, are certainly very singolar political phe- 
nomena. 

It may be said, that the remarkable loli^ty of the go< 
▼eming execatiye authority, in England, operatea to the 
adrantageof the people with respect to the olgecti we men- 
tion, in a two'fold manner. In tiie first place. It so for 
takes from the great men in the nation all seiionsambition 
to invade this authority, that their debates do not produce 
such anarchical, and more or less bloody struggles^ as hacte 
very frequently disturbed other countries. In the second 
place, it inspises those great m&a. with that salutary jea- 
lousy of the same authority which leads tiiem to frame suck 
efiectoal proriaions for laying it under proper restrainls. 
On which I shall observe, by way of a short digressioD, 
that this distinguished tttMUty of the executive authority 
of ^e English crown affords an explanation of the peculiar 
manner in which public commotions have constantly been 
terminated in England, compared with the manner in 
which the same events have been concluded in other king- 
doms. When I mentioned, in a fbrmer chapter, this pe- 
culiarity in the ^B»g»"*» government, I mean the accuracy, 
impartiality, and universality, of the provisions by which 
peace, after internal disturbances, has been restoored to 
the nation, I confined my compaxisoas to instances drafwn 
from republican governments, puxposely pos^jMiningtosay 
■any thing of governments of a monarchical form, till I had 
introduced the very essential observation contained in this 
chapter, which is, that the power of crowtu, in other mo- 
narchies, has not been able, by itself, to produce the same 
effects it has in England — that is, has not been able to in- 
spire the great men in the state with any thing like tiliat 
salutary jealousy we mention, nor, of course* to induce 
them to unite in a real common cause with the rest of the 
people. In other monarchies, those men who, during the 
continuance of the public disturbances, were at the head 
of Uie people, finding it in their; power, in the issue, to 
parcel out, more or less, the sup»me governing authority 
(or even the state itselfj* and to transfer the same to them^ 
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writim, ooMtaatl; did ao, in the same maimer* and finr tibi 
Twy MUM leanonSf as it happened in tiie ancient f i miim i n it- 
wealths; tiioea monaichical geyernmwitB being, in reality, 
an far as that of a xepohlican natoie; and the goremiaf 
anHftOiity was left, at the oonclnsiaa»in the sense nndefind 
extent it had before. But in England, the great men ii 
the nation, teding themsdves in a sitaatfam esaentislly 
idiffflsent, lost no time in porsnits like those in wfaiA tiie 
great men of other ooontries used to indulge themselves fls 
the occasion we mention. Every member of the Ipgislatme 
plainly perceived, Irem tiie general aq[ieGt of aftain, and Ui 
feelings, that the sopreme ezecatiTe antiiority in ttie sutt 
most, in the issue, fsU somewhere undivided, andoontiaiK 
so; and being moreorer sensflde, that, neitiier pewomal sd- 
vantages of any kind, nor tlie power of any £sctian, bat the 
law alone, ooidd altsrward be an effectual restiaint iqion 
Its motions, Hnqr had no dionght or aan left, except to 
frame with care those laws on n^uch HMtr own liberty was 
to continue to depend, and to restrain a power whidiAsy 
judged it so impracticable to translsr to ^emselvesor thdr 
party, or to render themwdves independent of. These ob- 
servations I thought necessary & be added to those in the 
fifteenth chapter, to which I now refer the reader. 

Nor has ^e great freedom of canvassing poMtical sob- 
jeeti we have described, been limited to Aememben of tfas 
legislatDre, or confined to the walls of Westminsler, thtt 
is, to the exclusive spot on which the two houses meet: 
the like privilege is allowed to tiie oflier orders of Oe 
people; and a full loope is given to that spirit of party, 
and aoomplete security ensured to those numerous and n^ 
regular meetings, which, especially when directed to mat- 
ten of government, create so much uneasiness in &e aote- ' 
rdgns of other oountries. Individoals evm may, in sodi 
meetings, take an active part for procuring the snoeanaf 
those puUie stops which they wish to aee pursued ; th^ i 
may frame petitions to be delivered to the Grown,ortoboib 
houses, either to procure the repeal of measures abeady ca- 
tered upon by government, ortoprevent thepassingof soA 
as are under consideratien,orto obtain the enacting of nev 
regulations of any kind: they may aeveraHysubecrihetfaflii 
names to such petitions: the law seto no a -e s trictian en, 
their anmben; nor haa it, we may aay, taken any procii^ 
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im to ^MTflkt OT0iit llfto alniM fhAt uii^'t Iwinsds of •och 
irccvUiiii* 

That mighty politieal engine, the PreM, ia alio at tiiek' 
lenioe; they may aTail themselTea of it to ad-rertibe tiie 
dme and place, as well as the intent, of tf»e meetings, and 
moreorer to aet off and incolcate the adTantagea of thoie 
Dotiona which their wish ia to see adopted. 

Sxustk meetinga may be repeated; and erery individnal. 
may defiTor -what opinion he pleaaea on the propoaed snb-. 
iecta, though ever to directly opposite to the yiewa or 
avowed deaigne nf the goremment. The member of tiie 
Iegialatiiremay,if he chooaes,haTe admittance among them, 
and again enforce those topics whidi hare not obtained die 
snoceaa he expected in that house to which he bdongs.. 
The diaapptrinted statesman, the minister tamed ont, also: 
find tiie door open to them: ti»ey may bring in the whole, 
weightoftheirinflnenceandoftheirconnexions; theymay 
exert every nerre, to enlist the assembly in the number of 
their aapportem; they axe bidden to do their worst; they fly 
through the country, from one place of meeting to another : . 
the damonr increases : theconBtitntion,one may lliink, is 
going to be shaken to: ita very foandationB:-~bat these 
mighty Jstraggles, by some means or other, alwaya find, a 
pro por tionate degree of re-action ; new diflienlties, and at 
last inaiqperable impediments, grow up in the way of those, 
who would take advantage of the general fiennent to raise 
tfaemaatvea on tiie wreckrof the governing authority : a se*. 
cret foroe exerts itself, which gradually brings things back- 
to a Btate of moderation and calm ; and that sea, so stonny, 
to appearance, so deeply agitated, constantly stops at cer> 
tain limitB wfafch it seems as if it wanted the power, to 
pass. 

The impartiality with which justice ia dealt to all orders 
of men in En^and is also, in great measure, owmg to 
the pearticular stability of the government: the very re. 
ittBrkable,high degree, to which this impartiality is carried, 
u one of those things which, being impossible in other 
countries, are possible under the government of this coun- 
try. In the andent comnumwealtiis, from the instances 
diat have been introduced in a former place, and firom. 
others that might be quoted, it is evident that no redress 
waa to be obtained for the acts of injustice or oppression 
Bommitted by the. men poasesaed of influence or wealth. 
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u^on tte iatefttr dtiams. In tiie inofiaKhies of Bwo|e, 

in former times, abiueii of a like kind prerailed to m SMHt 
enoimons degree. la oar dayB> notwi flwt a ndmg Om gnat^ 
degrees of strengUi acqairBd by the dilferent govenuneBto, 
it is matcer of tiie tttmoet dii&ciilty for subjects •£ Hbe m- 
§enm fti«MMMi to obtain the remedies of the law against ear- 
tain indiyidnals } in some countries it is impniMiWp, let fte 
abnss be erer so fiagraat; an open atfeani»t to ponraesecb 
remedies being moreover attended with daioger. Sven ia 
tiiose monarchies of Earope> in whiidi the govexsanaent is 
supp orted both by real strength and by iAvH imiritntsims <rf 
a rery advantageons natare, great differences prevafl be-, 
tween individnals in regard to the facility of obtaxoing the 
remedies of the law: and to seek for redress, is at besttia 
many cases, so arduous and precarions an attentat, as to 
take ftrtnn injnred indi^idnals all thooghts of enoonntoriBg j 
the diAdolty. Nor are these abnses we mention, in tte 
fbrmer or present goveraments of Borope, to be atlacibsted 
only to the want of resolution in the heads of tbtese soven- 
menti* In some ooonteies, the sovereign* by an open de> 
rign to suppress these abuses, wouldhave endangered at 
onoe his whole authority; and in others he woald find eb- 
stmetions mnlttply so in his way, as to oomp^ Inm, per- 
haps Tery quickly, to drop the undertaking. Ho«r can « 
monarch alone,mkke aperseTering stand against tiie nvov- 
ed expectations of all the great men by whom he is sbt^ 
MNmded, and against the loud chiims of powerftd dasse 
of indiTidualst In a commonwealth, what can the senate 
do, when they find that their refusing to protect a powerfd 
offender of their own dass, or to indulge -some greaut d&- 
■en witfk the impunity of his fdends, is likely to be jn- 
dnctiTe of serious divisions among themselvesy or perlufi 
of disturbances among the people t 

If we cast our eyes on the strict and univeraal xnapar- 
tiality with which justice is administered in Bnglaikd,uf 
shall soon become convinced, that some inward esscntiil 
differonoe exists between IhJe English government aai 
those of other countries, and that its power ia founded ai 
causes of a distinct nature. Individuals of the mcnt ex- 
alted rank do not entertain so much as the thought to rais 
the smallest direct opposition to the operation of the lav^ 
The complaint of the meanest subject, if ptefersed cai 
upported in the usual way, immediately me^ts -with, a « 
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f^axd* TIm oftpraMOTy of tiiB BKMik CKlHitlw IH" 
fluenoef fhoof^ in the midst of a train of lotainon, ttay, 
thoni^ in the fiiUcot flight of hki eaveor and pvide» and 
wmmin dod by thouandfl of applanden and pwiint i Mj fti 
•tM^iped aliort at tho sight of Hie legal paper wUeh is de- 
livered into his hands; and a tipstaff is snflleient to taring 
him away, and prodnce hSan before the behdi. 

S«di ii tlie greatnem, and sacfa the iinintannq>ted pre* 
valmUB, of the law;* sodi is, in short, the oonliaiiity of 
onmipotenoe, of resisHess saperionty, it eahifaits, that Hm 
extent of itp effects at length oeases to be a snlQeet of ob- 
sonra tfam to Hm pnblie. 

Nor are great or wealthy men to seek for redress or satis- 
factfton of any kind, by any othermeans than snoh as hie 
epen to all; even the sovereign has bou^d himfedf to re- 
sort to no other : and ezpeiience hmi shewn, that he may, 
without danger, tnist tiie p rot e ct i on of his penNn, and of 
tiie idaoes of his residence, to the alow andUtigioasasrist- 
anoe of the law.f 

Anather very great advantage attending the remailcabie 
stability of the Bni^ish goremment is, that the same is 
effected without the assistance of an armed standing fane: 
tbe oonstant expedient this of ail other govamaMnts. <hi 
tihis occasion I shall introduce a passage of Dr* Adam 
Smith^in aworh published sfaioe the present diapter was 
first written, in which passage an opinion, certainly erro* 
n^ooM, is contained; the mistakes of persons of his very 
great abilitias deserve attention. This gentleman, struck 
with the necessity of a sufliGient power of re^u^tlon, of 
a anflhsl^t strength on Ae side of government, to resist 
the agitations attendant on liberty, has looked tmmd, end 
judged that the WngiiA government derived the shigalar 
stability it manifests firom the standing fiiroe it has at its 
dispoaal : the following are his expre ss i ons; ' To a sov»> 
reign who feels himself supported, notonly by Ifae aatncil 
aristocney 0f the country, but by a weU-regulatedstanding 
army, timmdestythe most groundless, and the moat ttoen- 
♦ Lm magna ttt, H prmuilt Ui, 

t I remen&ber, mod after my flnt comins to this cpuotry, I took 
notice of the boards set ap from place to putce behiad the enclosure 
of Richmond park,-^ Whoerer tre n ^ss es vpon tUs groond will he 
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tUmB, fMMmtrttkow ean giTe Utile dlstuttenoe. He caa 
safely iwrdon or B6gl0c( them» and his oooBdoiuneM of tak 
superiority naturally disposes him to do so. Zlkaf c^^reetef 
llterfy wkieh approaeheato licaUiomHesa cam be tolerated 
eniy in am ntrie t where theaovereign is secured bp a weU- 
regiUated stmnding army.** 

The above positions are groonded on thenotiim, that an 
aimy piaoes in tiie hands of tite sovereign annitedirxesist- 
iUe strength, a strength liaUe to no accidentB, difficulties, 
or exceptions; asoiipoeitiontiiiSy-whichisnotooiifarmable 
toezpcffience. If a sovereign were endued with a kind oi 
extraordinary power attending on his person, at once to 
lay under water whole l^jions of iasni|;entB, or torepalse 
and sweep them away by flashes andshodu of theeiectri- 
cal fluid, then indeed he might use the great forbearance 
above described; though it is not, perhaps, very likely he 
would pot np with Ihe rude and ffromuUess remonstranceB 
of his sobjectB, and with tiieir UcenHous fie edo m : yet he 
might, with safety, do or not do so, at his own choice. But 
an army is not that simple weapon which is here supposed. 
It is fanned of officers and soldiers who feel the same pas- 
Moiui.with Ihe rest of the people — ^the same disposition to 
pnmiote their own interestand Importance, when they find 
oat thefar strength, and proper opportanities oiTer. What 
will therefore be the resonroeof the sovereign, if into that 
army, on the assistance of which he relies, the same i»arty- 
splrit creeps by which his other solgects are actoatedf 
Where will he take refuge, if tlie same political caprices, 
abetted by the serioDs ambition of a few leading nken — tba 
same resflessneM, and at last, perhaps, the same dioaffec- 
tion-r iMgin to pcmde the smaller kingdom of the anny, 
by which the main kingdom or nation is agitated? 

The prevention of dangers, like those jest mentioned, 

constitates the most essential part of the precantione and 

statecraft of mlers, in those governments which are se- 

Gued by standing armed forces. Mixing the troops formed 

of natives with foreign anziliaries, disponing them in nn- 

meroos bodies over the country, and continnaUy ahifting 

their quarters, are among the methods Oiat are need ; which 

• The utbor^ d«d«ii. In the whole psiMffe, Is to ehew, that etmud- 
hiff smieB. ander proper rcMrictioDt, cannot be hurtfiil to pafalic li. 
i>"rtr; and may^ In Mine csm*. Be iHeftil to It, bj fteelnr theiionl 

-fifhananytroablcioaejeaioasylarcfWdtothltJib^tr* ' 
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it does not belong to our «atgeet to eanmentd, any more 
then the extnordinary expedients employed by the eaatetn 
monaicha for tlie same pnrpoees. But one caution, yery 
ffwontial to be mentioned bere, and whkh the govermmenti 
we allnde to noTer faU to take before erery otiier,is, to re> 
trench from their unarmed subjects a fr ee d om whidh, trans- 
mitted to the soldiery, would be attended witii each fatal 
oooeequenoes; hindering sudi bad examples from being 
oonummicated to those in whose hands their power and 
liliB are trosted, is what every notion of self-preserratkn 
soi^estB to them; erery weapon is aooordingly exerted to 
suppress the rising and spreading of so awfal a oontagioD. 

In general, it may be laid down as a maxim, that, whera 
the aovereign looks to his army for the secoiity of his per- 
son and authority, the same military laws, by which this 
army is kept together, most be extended otrer the whole 
nation ; not in regard to military duties and exercises, but 
certainly in regard to all that relates to tiie respect due to 
the sovereiga and to ins orders. The martial law, oonoem- 
ing these tender pomts, most be universal. The jealous 
regulations concerning mutiny and contempt of orders can- 
not be severely enforced on that part of tiie nation which 
secures the subjection of tiie rest^ and enforced too'through 
the whole scale of military subordination, from the soldier 
to the officer, up to the rery head of tiie military system 
— ^wfaile the more namerons and inferior part <tf tiie people 
are left to enjoy an unrestrained freedom: — tiiat secret 
disposition, which pro m pt s mankind to xesist and counter- 
act their superiors, cannot be snrrouided by such formkt 
able checks on one side, and be left to be indulged to a 
degree of licentiousness and wantonness on the other. 

In a coontry where an army is kept, capable of com* 
f P^nAing the obedience of the nation, tide army will both 
imitate the licentiousness above-mentioned, and check it 
in the people. Every officer and soldier, in such a coun- 
try, claim a superiority in regard to other individuals ; and 
in proportion as their assistance is relied upon by the go- 
vernment, expect a greater or less degree of sntamisilon 
from the rest of the people.* 

• la the begtaniogr of the paHage which li here ezsndned, the aathor 
says, ' Where the aoverelgn to hfiuelf the genersl, and the prindpal 
Dobllity and gentry of the country are the chief ofllccn of the sraj 
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kind of Uw-priiidple» owing to tlw gtMrilvU 
by -which all parts of tho goveniinent are hifliifiMed,it 
eiraa canted to far, that any qiiibble» or trifliDg circRa 
'tftance, by which an offender may be enabled to stop »ait 
and eacape, lliongh erer so narrowly, the reach of the h«i 
will acreen him firom puniahment, let tike immonJitytf 
intrinaic guilt of hia conduct be over ao <qpeDly admittei* 

Such a narrow 'dbrcunflcription of the exertums of the 
government ia rery extraordinary: it does not ezistta 
any coontrybnt thia; nor could it. The aitaatumof otte 
gOTeraments ia audi, that they cannot thiu aUow tiieB- 
aelTOs to be abut ont of the.imbounded apace nnoocnvie' 
by any law, in order to have their motiona omfined to 
that spot whidk expreaa and preTiooaly-dedared piOTh 
aiona hare chalked oat. The poww of these govenmenb 
•being constantly attended with move or less precanMH- 
ipw, there most be adegreeof i^tscrstfonansweraUeto iLt 

The foundation of that law-pxindple, or doctrine, wUck 

confines the exertion of the power of the goTenunoit to 

such cases only as are expressed by a law in being, vm 

laid when the Great Charter was passed; this restrictui| 

was implied in one of those general impartial articieil 

•which the barons united with the people to obtam fm 

tbB sovereign. The crown, at tiiat time» derived from iv 

foreign donunions that stability and inward streagth (aj 

regard to the Kngtieh nation) which axe now in a secvK 

was the sole, and at the lame time 8oUd, foandalioa of It Thii u| 
me, wbea I afterward thoagbt of wridoj: upon the govenuKnttf ttj 
coimcry, to give that deflnltion of the nreedom of die pnm «kkkl 
contained in p. 168; adding to it die important conslderatloD, tbuw 
actions retpectinr pobUcanons are to be decided by a jury. i 

* A namber of^insunces. some even of a ludicrous una, mlgbt m 

a noted in support of the above obsenratioa. Even a trfdiagnviil 
le mere woitls of an indictment is enoogh to make it void. j 

I do not remember the name of that polWcal aatlMr. vho. hanf 
published a treasonable writing for wUcn hu escaped paDtBhaeAi 
used afterward to answer to his friends, when they reproached m 
with his rashness, / knew I was wrMiig wilAm an inch oftkt "^ 
iow*. The law befaig both ascertained and strictly adhered t 
had been enabled to bring bis words and podtions so nkely 
oompMs. 

t It might perhaps, also be proved, that tbe great lenitf 
EnglttDd In the administration of criminal jnsliee, both in re., 
the mildneas, and to the frequent remission of punishments, ii i 
flaUy connected with the same circumstance of the HabUttw of 
goTernmeift. Eiqierieace indicates, that it is needless to ai4 

Eat degree of harshness and severity in rerard to offenders I 
supreme governing authority is under no neccMlty of sh 
•uborfiaala nagiatnujea any bad example in that napKL 
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kiddm mmam atuMOMd touhe dvtt Imaeh of <«• ottoe, 



and which, Hiumgh operating by diiEeroat nMUtSyOatttiBVB 
to maintiiin that kiad of eonf6deraoyagaiiiatit»aiidiuiien 
between the diflRsrent orders, of the peofile. By tiie artlelo 
in Magna Chmrta here alliided to, tiie soTeiwiga boand 
luaiaelf neither to go, nor tend, iqpon the anlgect, other* 
viae than by the trial of peers, aiid the 1^-w of the land.* 
This ortide was, however, afterward diengarded in prae> 
tice, in oonseqnenee of the lawfid effioiency which tha 
Ung claimed for hie prodamatient, aad eepedally by Iha 
iastitation of the oonrt of Star-ehamber, whidi gronndefl 
iti proceedings not only atpen these prodamatione, bat 
elso uagaa ihtb particnlar ndee it dbose to frame withia 
itself. By the abolition of thie ceort (and also of th« 
eoart of High Ckmimission) in the reign of Ohailes thg 
First, the above provision of the Great Charter was p«t 
in actual force ; and it ha^appeared by the event, that dia 
very extraordinary reetriction'sqpoB the goreming antltorlty 
we are alln^Ung to, and its execution, are no more Ihte 
what the intriaeic situation of things, aad Ihe etreagtfa of 
the oonetitntion, can bear.f 

The law-doctrine we have now deaeribed, and its being 
stzictly regarded by the high governing anthority, I Uki^ 
to be the most characteristic drevraetanoe in the KngWsh 
gnvemment, and the most pointed proof that can be givm 
of die trae freedom which ie the conaeqoence of itsiraaw. 
Ihe praotioe of the esecntive authoiity, thae to sqoaM its 
motiime upon such laws, and such only,as are ascertained 
and declared beforehand, cannot be the result of that kind 
of stability which the crown migfat derive from being eop- 
parted by aa aimed force, or, aethe aboveunentioned au- 
dior haaex-presaed it, from the sovereign being tiie general 

a See psf e sn^rthto work, 
f The coait of Star-chamber ma Uke aconrt of equity in sefarl 
to ciimlnal maitRra; il took vpoo U«elf to deckle upon thoie caaea of 
ftffeace apon whteh the mnal courts oflaw, when oninfloeocf d tv the 
srowB, refkned to decide, aitlier ou aceouat of ihe ailence of the lawa 
io being, or of the partkolar rales they had esUblkdaod within thea- 
lelTcs -.which is exactly the o0ce of the court of Chancery (and of 
ke BzcbiBqaer) la regard to aaatteis of property. The great uaefvlr 
Msa of courts of this Idnd has caused the ooaru of E^ui^, in nguA 
o civil matters, to be supported and continued : but experlencehas 
hewn, that no essential Inoenvenienee ean arise from the suti)eet 
leing indulged with the very great frecdon be has acquired, by tte 
otafaboUtion of all arbitrary or provisional coarts In regard to en* 
blnal natters. 
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of an army ; Bach a rule of actrngtoeren contradictoiyto 
llie office of a general: the operations of a general emi- 
nently depend, for^cir tuccew, on their being sudden, - 
nnforaseen, attended by anipriso. 

In general, the atabUity of the power of the Bnglufc 
down cannot be the reaultof that kind of strength which 
azioea from an armed force : the kind of strength which is 
conferred by such a weapon as an army, is too nncertaffl, 
too complicate, too liable to accidents: in a word, it faDi 
infinitely short of the degree of steadiness neceMaryto 
ooonterbalance, and at last qniet, those extensive agita- 
tions in the people which sometimes seem to threaten tto 
destmction of order and government. An army, if m 
support be well directed, may be nseful to prevent tte 
xestlessneas in the people from beginning to exist, hot it 
cannot keep it within bounds when it has once take* 

place. * 

If, from general arguments and considerations, we pas* 

to particalar fkcts, we ehall actually find that the oowa. 

in England, does not rely for its support, nor ever has «• 

lied, upon the army of which it has the command, fvm 

iheearUest times— that is/ long before the inyentioaj 

standing armies among European princes— the kingiKi 

England powessed an authority certainly as full and » 

tensive as liiat which they now enjoy. After the weigtt 

they derived ftrom their possessions beyond sea had bea 

lost, a certain arrangement of things' began to be fonn» 

at home, which supplied them with a strength of asothei 

kind, though not less solid; and they began to derin 

Ihmi the dvil branch of their regal office that secure pov« 

' which no other monarchs ever had possessed, exoql 

j^hrough the assistance of legions^d praetorian gaxA 

ofi armies of Janissaries, or of Strelraes. 

The princes of the house of Tudor, to speak of a teii 
remarkable period ia the English history, though tbq 
had no other visible present force than inconsiderable « 
.^tinues of servants, were able to exert a power equ^ 
that of the most absolute monarchs thax ever reigned, «m 
to that of a Domitian or a Commodus, an AmnraA^ 
a Bigaxet; nay, it was even superior, if we consider I 
•steadiness and outward show of legality with which it^ 
attended throughout. I 




du •sorKtiat jawti of tha priiiaa of a* bosM vf Taior, 
dnriBf «ho« Kl|n pniponWHioiu of qnlle ■ amtnry oft- 

llMMngtla opMMdvitb the nign of Junaitha WttU 
—yet ba peaceably vaaaErBd tha beginnUtf atomii aail 

tfkfl nnt, indeed* waa at last cnuhed aader the mlna of 
tlie cooatitutioii : but if ve coDHider tbat, after w**Vw*g 
the importaflt aatlooal coqceaMU contaioad ia tbe Pe- 
tlliom af Right, be waa able, nagle and nneiiDad, to mala- 
fain bia gnnnid Hllhonl Im or nal dapger, during tbe 
apsce of aleren yean (tbat la, till tba year IMV), we iball 
be iscUned to tfaiak, that, bad be beao batter adriied, be 
mi^t ban avoided tba miafoftnnea tbat at leoftb befel 

Eren tbe e* enti of flu reign of Janaa tbe Beoond afliird 
■ proof of that (oUdlt; vLlch is ajineied Ki ibe asthority 
of the Eigliih cniwD. Allboogh tha wbole nation, not 
excepting tbfl anay, were hi ■ manner nnanlmoua againat 
him, he wa* able to reign tomt yeara, atanding aingie 

Nor wu inch jaBtidabte and Deceaaary redatanca eaaily 
branghlabontulAgth.* Thongb it ia not to be doobted 
that the delbroning of Jamea the Second would hare 
bern eOeoted In the iaaUj and pcrhape in ■ TAry trajical 

prince of Orange, Ibe event would oo-talnly bare been 
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tat a lew wman, that w0haMj «■ vludi 



imam nli«d witb to «ch covidenee, ^ ^ 



Iwtad at fbe tfane it mtm, cnhennm than hy a veaif aai 
tf»«tA— .giiUi armed Ibree being tmmglit agaloBt it fraa 
iha other eide of tiw Ma-4ik« a Mlid fortmM, ^vlikii, 
tlumgh willioat aay vioUe oaibwmka, teqairae, ia •rOer fv 
be jwnpellod to mnender, tobebatteted witk caaae a . 

If ^ve look iatethenuamriawbloli tlif« cowitrybtf 
been governed since the ReTo]atton,iPe ehall evMeaOy 
■ee Aat it has not been able to p r e e o r?a aad 'eetart tfei an- 
tboiity. It is not by means of their soldiers Aat fhs 
klnf^taf Chreat Britain prerent tiie manner in wbjeh <lec> 
tloas are earried on^lrom being hmtfal to iSbam; for Hum 
ssMiers most move from ti>e places of election one day 
before soch eleotiona are begun, and not retom Iffl oee 
day after they are finidied. It is not by means of tteir 
military fovce that they prevent the several kinds «f civil 
magistracies in the kingdom from invading and l o ss Bning i 
liieir prerogative; for this military force is not to aet tifl I 
called for by titeie latter, and under their directioa. It '» 
not by means of their army that they lead the two branchtf 
df the legislature into that respect to their regal aafhoiity 
which we have before described : staoe each of these tws 
branches, sevendly,-is possessed of an annual power ef 
disbanding this army.* 

There is another oronmstanoe, whi<fli, abstraotediy frosi 
aU others, makes it evident that Hie executfre aotiMii^ 
of die crown is not supported by the army ; I mean <iie 
very singidar sulgection in which the'military is kept ia 
vegard to the civil power in this country. 

In a country where the governing authority in the state 
is eapported by the army, the milittyry profession, whs, in 
vegard to the other profeseions, have on their side tfaesAr 
vantage of present force, being now moreover eovnit' 
naaced by the law, immediatdy acquire, or ralber < 
a general ascendancy; and the sovereign, far from 

• The ffcnerailte of the people hare, from earlv dmef, been $o littk < 
acewtomed to setf^sny (U«play of force a«ed to influence tbe detaW 
of Che parliament, that the attempt made bjr Charlei tlie Fintto leis | 
the Jive numbert, attended by a retinue of about two tumdicd ttt 
vsDta, was the actual apark that set in a biaxe the bevip of comboifr 
bfoi wbich the precedinip contetts had accumulated. Toe parilameoc,; 
ffom dttt f«ct, took a sn>tence to make ndHtary preparatioM in thai 
turn, and then the civil war be^an. 
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ioff te <itewirtgB ttrair-cUaBw, flMis «» iowacd h appiu et i 
in iMiag Uiat UMtrnvcnt on wkidi hmta&ta'baa waHuuitf^ 
Hddltianally strmgditned by ifaa raipcct of the ptopte, and 
neawbkg a kind of legal aanctkm ftmi the generaLeoi- 
vardconaent. 

And not only the milkairy pniAanen at large* hat the 
iadmdoala beloDsmg to H, tJaa daim penonally a pre* 
Mimenofi ; chief oonmwndexB, aAoen, aoldicn, or Jam*' 
Mrieoy all daim, in their own apherea, aome aort of «i& 
dnaivtt ptinlH(A: and tbeoe pmilegca, whetiier of an ho- 
norary or of a more aobatantial kind* are vioinitly aiieite^ 
md rendered griaroiia to ttie rest of tiie oonannaity, in 
y ope iluin aa the annatanoe of Iba miUtavy force ia mora 
iridently neeeanry to, and more fireqnently empleyed by, 
flie government. Theae things caraot he othenHae. 

Now, tf we look into the facta that take |daoe in Engw 
Mad, we ahall find tibat a quite different order preraila 
iram what ia above deacribc^ All courts of a military 
kind are vnder a constant snbecdination to the ordinary 
xmrts of law. Officers who hare abused their priTate 
jMwer, thoogh only in regard to their own soldiers, may 
M called to aoconnt before a court of common taw, and 
nmpelled to make proper satisfaction. Eren any fli^praDt 
ibnse of anthority nmmiitted by members of coarts-mar- 
ial, when sitting to judge their own people, and deter^ 
oine iipon cases entirely of a military kind, makes them 
iaUe to the animadversion of the dril jodge.* 

• A great nmnber of instanen mt^ht be adduced to prove the abore- 
Benttoned nbiectloD of the mllita^ to the ctTtl power. I sball In- 
reduce one which is particolarfy remarkable : I met with it ia the 
eriodicsi pabUcatloiiB of the year 1746. 

A lieutenant of marines, whoce name was Pn/e, had been charged, 
'Ule in tiM Wert-Indies, with contempt of orders, for having refmed, 
rben ordered by the captain, to awist another Ueaten&nt In curylng 
aether oflker prisoner on board the ship : the two Ueatenants wished 
3 haTe the older given In writing. For this llentenant Frye was tried 
t Jamaica by a conrt-martial, and sentenced to fifteen vean* Unpri- 
onment, bcaides being declared incapable of serrtng Che Ung. fie 
rasbronght home: and bis case (»fter being laid beCrtre the prlry- 
onncil) appearing in aJusUftable light, he was released. Some time 
fter he brought an action against sir Chaloner Ogle, who had been 
resident of Uie above court-martial, and had a verdict in his favour 
vr one thousand pounds damages, aa it was also proved that be had 
een kept fourteen months in the most severe conBnement before be 
ras brought to his trial. The Judge, moreover informed Urn that he 
ras at liberty to bring hia acUon againat any of the members of the 
lid court-martial- hfe could meet with. The following part of the 
ffair is still more remarkable. ^ . • ,. «>„.■ . ^ 

Upon appUcaOon made hy Ueatenant Fn^ •I' Jo>™ y'U«lr|?£4 
hleTjNsttce of the Common Pieas, isitfed Bis vrrlt against admiral 
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To iSie 'above facte amceming the pre-emineiiee ef ^ 
civil ovev the military power at large, it is needless to a^j 
that all offences committed by persons of the military pn- 
fession, in regard to, individuals belonging to the oth9 
classes of the people, are to be determined npon by the 
civil jndge. Any use they may make of their force, n&les 
expressly authorised and directed by the civil magUtnte, 
let the occasion be vrhat it may» makes them liaUe to ^ 
convicted of murder for any life that may have beea M 
To all^e the duties or costoms of their profession in a- 
tennation of any offence, is a plea whidi the judge will wi 
so much as understuid. Whenever claimed by the aril 
power, they must be delivered up immediately. Nor can i(j 
insgeneral,be said diat the countenance shewn to the an 
litary profession by the ruling power in the state has cob^ 
stantly been such as to inspire the bulk of the people vitt 
a disposition tamely to bear their acts of oppre8n<m,or tii 
ruse in magistrates or juries any d^ree of pi 
sufficient to lead them always to determine with 
in their favouf A 

Mayne, and capt. Rentone, two of the persons who had conposed 
above court-martial, who happened to be at that time in EDG^od. 
were members of the coart-martlal that was then sitting atDqni 
to determine on the affair between admirals Matthews and U 
of which admiral Mayne was also president; and tliey were a 
immediately after the breaking up of the coart. The other iseal 
resented hishly what they thougnt an insalt : they met twice os 
subject, and came to cer^an resolutions, wnich the jndre-adroc 
was directed to deliver to the Board of Admiraltv, in orcKr to tk 
being laid before the king. In these resolutions they demanded ' 
tisfaction for the high insult on their president, from all per«oii«il 
high soever in office, who have set on foot this arrest, or In an; 
gree advised or promoted it ;'— moreover complaining, that, b} 
said arrest, 'the order, discipline and government, or his mak 
armies by sea were dissolved, and the statute 13 Car. II. made 
and void.' 

The altercations on that account lasted some months. At la{! 
the court-martial thought it necessary to submit ; and thev sent to W 
chief justice Willes a letter, signed by the seventeen officers, t4d 
rals, and commanders who composed it, in which they ackaowled|«( 
that 'the respluHons of the 16th and 2lst of Mau were unjuA^ 
unicarrantable, and do euk pardon of his lordship, ai^ the ^ 
court of Common Pleas, for the indignity offered to him mi i 
eourl.^ 

This letter Judge Willes read in the open court, and. directed I 
same to be registered in the Remembrance Office, * as a memoral 
the present and future ages, that tohoever set themselves abmt^ 
law, will, tnthe end, find themselves mistaken.* The letter tniai 
court-martial, and judge WilJes's acceptation, wore inserted i»i 
next Gaiette, isth November, 1746. »«i *uo«:.wu »^ 

• The reader may see, in the publications of the vear 1770. the i 
raour that was raised on account of a generai in Qie army «ef4 
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Oiity thooMBd. BatwlMii^daycttMiH^iiidiAar 
aiEpport WM to iHiTe be«n i n e fu l to klm, aoaw ieafflrA ti ^ 
tbo MtaujyOtiMn tliiew down thdr «niw; asdtiMsevki 
eotttinued to stond togvtlier, Aerwod uoro inciliBatioft to 
be ipcctatorf 9i, ttan agonta in, the ceuteet. In Aoit, h< 
gave all orer for lost, withontmaking «ty trial of tiieir u- 
aiitaaoe.* 

Worn all tbe fMta before nMotioned, it ie evident flat 
the power of the crawn»ia England, r e ete up am foendatkni 
quite ycnUar to Itaelf , and that he eecnity and atrfngtb 
are obtained by meena totally different ftroiB thoee by vbick 
the fame adTantages 9tt so inooinpIeteIypNenNd,and» 
dearly paid for« in other eonntriee. 

It is without the aeiistanoe of an anMd pfy» Oat the 
orown, in England, ia able to uanifeet liiat dbiin1k« in- 
dependenee on partlealar indlridnabi, or whole daiiei 0/ 

t The army made loud r^oteiDja <» the day of ttw aeqmUal ^^ 
bishops, even in the presence of me king, who had parposeiy reiniin 
to Hoonslow Heath on that day. He had not bc<» aide to MUf > 
•ingle reximeDt to declare an avprobatioa of hia meaaoretia rtnti 
to flie test and penal statutes. The celebrated ballad ten Uro Ml*- 
htileto, which is reported to have had such an influence on the mbdt 
of the people at that time, and of which Ushop Burnet sa|% *»evtr, 
perhaps, so slight a thing had so great an effect (orighuted la tM 
army) : the toholearmv, and at last people, both in city and eomtrj, 
were perpetwMjf tingtng it.* 

To a king of England, engaged in a nrcject against public libertr. 
a nnmerous army, ready formed beforehand, most, in the present ritp- 
atlon of things, prove a very great impediment; he cannot give ka 
attention to the proper management of it ; the less so, as his mesNm 
for that purpose must often be contradictory to those he is to psme 
with the rest of the people. 

If a king of England, wlsUng to set aside flie present coaslitalioo, 
and to aesTmllate his power to that of the other sovereigns of Enrcxwi 
diould do me the honour to consult me as to the means of obtalaioi 
success. I would recommend to him as his first preparatory step, vi 
before Us real project is even suspected, to disband his army, keqiin; 
only a strong guard, not exceeding twelve hundred men. TUi doM, 
he migh^ by means of the weight and advantages of his plac^ set hia- 
self about undermining such constitutional laws as he msUkes; imd; 
as much temper as he can, that he may have the more time to proetM. 
And when at length things should be brought to a crisis, thm I woiM 
advise him to form another army, oat of those friends or class of tbr 
people, whom the turn and Incidents of the preceding centesti will 
have Jinked and rivetted to his interest: with this army ha might nov 
take his chance: the rest would depend on his generalMip, and erei 
in a great measure on his bare reputation in that respect. 

In offering my advice to the king of England, 1 would, howercr, 
conclude win observing to him, that bis dtoation it as advaatageou 
Co the full as that of anf king upon earth; and, upon the whole, tbi 
all the advantages which can arise from tbe socoesaof lilsplaa,caiiBoi 
make it worth hii while to undertake It. 
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bm^ wifii whkh It diietex«witiil0gftlfttiie«lDMaad d*. 

m^ ' WlAout Hie aMi«taao0 of an ttmed force, it u abl« 
|» €uu nto rbal«nc< th« eM.tennr% and mmeatrained finwdom 
jtftiw people, and to eurt tkat tedsting otrength wlikta 
jkistamtly keeps hataeeaabag in a imperior pr o por tio n to the 
mee by whieh it Is oppoa od t hat ballastJag power by 
Mdch, in the midst of iHristoroos -winds amd g^es, it n- 
Wrers and xightB again tbe ressel of the state.* 

It is from the clTil lumich of its offlee the crown d eil i m 
^t strength hy which it subdues eren the military p owe i^ 
md tittipB it in a state of suli^ection to the laws, nnezun. 
lied in any other country. It is ftfom a happy arrange^ 
nent of tilings it deriTes that nnintoimpted steadiness^ 
hat indiirisible solidity, which proeare to the sul^ect both 
10 certain a protection, and so extensire a fkvedom. It Is 
jrom the natiim it reoeiTes the lioyoe with winch it governs 
he nation . Its resooroes tre official energy, and not com- 
ntLrfon— free action, and not fear; and it continnos to reign 
hnnigh Uie political drama, the straggle of the y<dantftry 
tasaions «f those who pay obedience to itf 

• CHAP. XVIII. 

How far the examples of natioas who hare ImI their liberty 
are applicable to England, 

Wttnr goremment (those writers observe, who have treats 
1 on these satrjects) containing within itself the efficient 
inse of its ruin, a cause whidi is essentially connected 

* There are many cfrcumatancM fn the Cngilsh garemment, which 
Me penem who wiih for •pcculatlTe mellAntioiu, such aa parlia* 
totuy reform, or other changes of a like kind, do not perhaps think 
taking into consideration. If so, they are, in their proceedings, fa 
nger of meddling wlth« nusber of strtngs, tbe existence of which 
7 do oot suspeet. While they only mean reformation and improve- 
nt, they are in danger of remoidn^ the tatitman on which the ex- 
!Ace ofthe febric impends; or, Hke the davghter of king Ninu/t 
cottlag oir the fatal hair with which the fats of tbe clQr is ooo- 
:ted.t 

Many penons, satisfled with seeing the elevatJoa and npper parts 
K building* think It immaterial to give a look under groond, and 
ire the foundation. Those readers, therefore, who choose, may 
elder Che long chapter, that hu Just been concluded, as a kind of 
iigm digrussion, or parenthesis, in the course of the work. 

o Scylla. t Megara, besieged by Mino9,'~SdU» 

M a 
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wkh tiboM verydrcimutanoeft that had prodaoei Us pnt* 
perity; the advantages attending the Engliah goTenment 
cannot, thereforet according to these writen, eccen^ it ' 
from that latent defect which is s^toretly worhing its rnn; 
and M^ de Montesqnieo, giving his opinion both of the 
caose and the effect, says, that, tiie Engliah constitotioa 
wiU lose its liberty, will perish : '■ Have not Boane, Latf • 
demon, and Carthage, perished f It will pexiah when the 
legislatiTe power shall have become, more cocmpt thanthe 
Qucative.' 

Though I do by no means pretend tiiat any hnmin es- 
tablishment can escape the fate to which, we see every 
tiling in nature is snlyect, nor am so far pr^indiced by the 
sense I entertain of the^^^eat advantages of the Engliah 
government as to reckon among them that o£ eternity— I 
will, however, observe, in general, that as it difiers by it< 
stmctore and resources from all thoee with which history 
makes ns acquainted, so it cannot be said to be liable to the 
same dangers. To judge of one from the other, is to judge 
by analogy where no analogy is to be found; and my re- 
spect for the author I have quoted will not precinde me 
from sailing that his opinicm has not the same weight witb 
me on this occasion that it has on many others. 

Havii^ neglected, as indeed all systematic writers upon 
politics have done, to inquire attentively into the real 
foundations of power and of government among mankiad, 
the iprinciples he lays down are not always so clear, oreren 
so just, as we might have expected from a man of so acate 
a genius. When he speaks of England, for instance, his 
observations are much too general : and though he had&^ 
quent opportunities of conversing with men who had been 
personally concerned in the public affairs of this country, 
and he had been himself an eye-witness of the operatkias 
of English government, yet, when he attempts to descrile 
it, he rather tells us what he cooi ectured than what he saw.' 

The examples he quotes, and the causes of dissolutiot 
which he assigns, particidarly confirm this ob8erTati0i> 
The government of Rome, to speak of Rome, to sgeak. d 
the one which, having gradually,. and, as it were, of itidi 

• The part of Montesquieu** work, relating^ to di« Enfflfafa co»s> 
tatioo, is said to have been written by the famous chaDcellor Yon 
whose appoiatment to the chancellorship produced so fatal an effeit 
—Bditt 



OF ENGLAND. 955 

fallen to min, may afford matter for exact reaaoniog, bad 
no relation to that of England.. The Boman people were 
not, in the latter ages of t]\p commonweakhf a people of . 
citixens, but of conquerors. Koine was not a state, bitt 
the liead of a state. By the immensity of. its cimquests it 
came in time to be in a manner only an accessory part of 
itis own empire. Its power became, so greats that, afite^ 
baving conferred it, it was at lengUk no longer able to re- 
some it : and from that moment it became itself subjected 
to it, for the same reason that the prorinces were so.. 

The fall of Rome, therefore, was an event peculiar to iti 
situation ; and the change of manners which aocelerattd 
thia fall ha4 ^o a^ effect which it could not hare had bat 
in that same situation. Men who had drawn to themsdvea 
all the riches of the world, could no longer be content with 
the sapper of Fabridus, or with the cottage of Cindnnatos. 
The people who were masters of all the com of Sicily and 
Africa, were no longer obliged to plunder their neighbours. 
All possible enemies, besides, being exterminated, Rome, 
W bote power was military, ceased to be an army ; and that 
was the era of her corruption ; if, indeed, we ought to give 
tiiat name to what was the ineritable conl«quence of the 
nature of things. 

In a word, Rome was destfaaed to lose her liberty when 
she lost her empire ; and she was destined to lose her em-, 
pire whenever she should begin to eqjoy it. 

But England forms a society founded upon piindples 
entirely different.. Here, all liberty and power are not aoeo- 
malated, as it were, in one point, so as to leaye erery where 
else only slavery and misery, consequently only seeds of 
division and secret animosity. From one end of the island 
to the other, the same laws take place, and the same in- 
terest prevails : the whole nation, besides, equaUy concora 
in the framing of the government : no one part, d&ereforoy 
has cause to fear that the other parts will suddenly supply 
the necessary forces to destroy its liberty : and the whole 
have, of course, no occasion for those ferodous kinds of 
virtue which are indispensably necessary to those who,^ 
from the situation to which they have brouc^t themselves,' 
are oontinnally exposed to dangers, and, after having ia*. 
vaded every thing, must abstain from every, thing. 

The sltaation of the peojple of England, therefore, eaor 
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tUHy diftffs frooi that of the people of Rdme. Iliefom 
«f dM Eogliiii gOTemment does not differ leas tram tiHtf 
«f the Roman TepfubHc: and Die great advantagva- it hu 
over Ae latter, for preMnring the liberty of the people fton 
i^iiik, faaye beoi dea c r ih e d at length in fhe coime of Ait 
irork. 

Thna, far inatanoe, the rain of the Roman repoMic wai 
principally brought about by the exoititant power to whidi 
ieveral of itadtixens-weresaeoeaBiTely enabled to rise. la 
ttk9 latter times of the commonwealtii, those citiaena veat 
•o ftnr as to ditide among themselTes iJie dgminkma of the 
tepnblic in much the same manner aa they might ban 
dne lands of their own. And to them otiien in a short 
time saooeeded, who not only did the same, bat even pr»- 
eeeded to soeh a degree of tyrannical insolence, aa tomaie 
oBMiont to each other, by expvess and isrmal ooaapaets, of 
A« li^es of thousands of their fellow-dtiBens. B«t Hnt 
gnat and constant anthority and weight of Hie crown of 
Bni^and, prerent, in tiieir rery beginning (aa we faare 
seen) all misfortunes of this kind ; and the readw^ may r^ 
eoHect what has been said befiwe on that subject. 

At last, the rain of the rapubfic, as every one knom, 
was completed. One of those powerM dtiacns to whom 
we alluded, in process (tf time foiind means to rrterminstr 
ail his competitors : he immediately aasomed the whole 
power of the state, and erected an arbitnory mo|Uvdky. 
Bat such a sadden and -violent establishment of a noaar- 
eMcal power, and all the fatal oonse^oencea tiiat woold re- 
sult from such an event, are calamities which cannot take 
place in England. That kind of power haa here existed 
for ages: it is drcamscribed by fixed laws, and estahlished 
upon regular and well-known fooadations. 

Nor is there any great danger that tfaia powor nay, bjp 
means of those l^ial prerogatrres it already p08sesaea,sod- 
denly assume othera, and at last openly make itself abio- 
late. The important priTilege of granting to the crown iti 
aeoessary supplies, we have befinre observed, is veatad in 
the nation : and how extenriye soever the prerog atl v s (rf 
a king of England may be, it oonstantly lies in the paw« 
ef hia people either to grant or deny fcim the means od ex- 
erdsing them. 

This right, possasaed by the paofle «f Bn^and^eenati- 
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Ks ffMft diffiwieact feetwvea them «ni aU HkB otiiw 
iMtioMtlurt lire imder moiUBvkkal coTexniBMifti. Itlike- 
irlM ftrMthca a|;reat •dvBBitageoTer aadb m are foonacl 
iBto nfBUioa& atateiy and ceotes oo them a mewa ot in- 
IhMiittiif the eanAaak af the g^rammeat, not only mone 
edrectoal, hat alio (whinh ia mora in point to the aatijcot of 
ttua chapter) inoonqpaxably mwe laatung and aeonre thas 
thoae Toaerrad to the paofde in the atatea we meatioB. , 

In ifhoM atatea, the pohtioal ngkU vkidt lumaHy fall la 
ttte ahave of -flie people are thaae of voting in general aaMBa^ 
biiea, eiiher vhen lawa are to be enacted, or magiatratea 
to be elected. But aa tiie adrantagea ariaing iirom thete 
general xii^iti of giving rotes are never vmry clearly aaoan* 
tained by the generality of the people, so i^eilher are the 
connf j<piencea anienomg pamcniar lorma or mooes of giving 
tiieae votes generally «nd completely tmdexatood. They 
accordingly never entertain any strong and constant pre- 
ference for one method rather than another : and hfoce 
it always proves too easy a thing in repoblican atatea, 
either by inaidiona propoeaHa made at particular times to 
4he people, or by well-oontrived preeedents, orotfaer means, 
firat to xedtue thmr political privfleges to mere ceremoniea 
and forma, and, at laat, entirely to aboliah them. 

Tfacna, in die -Roman repaUic, ^be mode which waa eon* 
atuitly in bm for about one bnndred and fifty years, of di^ 
vidlngthedtiaeBaintoeenfiirto when they gave tfaeirv<rtea, 
rednoed tiie vight of the greater port of than dnxing that 
time to little more than a ahadow. 

Aitor the mode of dividing them by tribes had been in^ 
trodveed by tiie tribones, the bulk of the citiaens indeed 
were net, when it was used, under so great a disadvantage 
as before; but yet the great pDvileges exercised by the 
magietrates in all the pnblTc assemblies, the power they 
aatemed of moving the citiaens out of one tribe into aur 
otfaery-nnd a number of other oreomatancea, omtinned to 
render (he sights of the citiaens more and more inefficient ; 
and, in flact, we do not find that when those rights weia 
at la«t entirely taken from them, they expressed any very 
great degree of discontent. 

In Sweden (the former government -of which partook 
i^nch of ^e republican form>the right allotted to the people 
in the government was Uiot of sending deputies to the go- 
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neral Btatea ot the kmigdom, who were to give flnir TOlei 
•on the resolntioiu tii%t were to be tikea in that sMenbly. 
.Unt the pririlegG of the people of sending irach deputiei 
was, in the first place, greatly diminished, hy some essen- 
tial disadyantages under which these depnties wereplacsi 
with respect to the body, or order, of the noUea. Tht 
•ame privilege of the people was fardier lessened, by their 
deputies being depriTed of the ri|^t of freely laying tiicic 
^diiTerent pn^osals before the states, for their assent or dh- 
•sent ; and-by vesting thb exdnaiye right of framing sodi 
proposals to a prxrate assembly, whidi was called tbzsecnt 
'commietee. Again, the right allowed to the order of the 
nobles, of having a number of members in tiiis secret eon- 
mittee double to that of all the other orders tAen togetfaov 
tendered the rights of the people still more ineffectuiL 
At tiie last revolntion the rights we mention were ia a 
■manner taken from the people ; and they do not seem to 
bave made any great efforts to preserve them.* 

But the situation of affairs in England is totally diffemit 
tcom. that which we have just described; The political 
rights of the people are inseparably connected with ihe 
Tight of property— witii a right which it is as difficnlt to it- 
validate by artifice as it is dangerous to attack by foroe. 
and which we see that the most arbitrary kings, in the foil 
career of their power, have never offered to violate withott 
the greatest precautions. — A king of England, who would 
^enslave his people, must begin witii doing, for his first act, | 
what all other kings reserve for the last; and he cannot 
attempt to deprive his subjects of their political privii^{ef 
without declaring war against the whole nation at ti>e same 
time, and attacking every individual at once in his mat 
iMTmanent and his best^understood interest. i 

The mean possessed by the people of England, of inila- 
endng the conduct of tiie government, is not only in i 
manner secure against any danger of being taken fna 
them ; it is moreover attended with another advantage c( 
the greatest importance; which is that of conferring na- 

• I vdght have prodaced examples of a namber of repabUcaa statn. 
in which the people have been broarht, at one time or other, to •«»- 
niit to the loM of their poUdcal privllesef. In the Veaetiaa repnbix. 
for lostance, the rirht long vested excTiulTely In a certain nhnber < 
families— of cnactinr laws, and electine the dore, and other mar 
•trates, wsa originally enjoyed by the whole peopJe. 



nvalty» a&d, as it wvt^ iiece«Mrily,on those to whoa thoy 
intmat the care of their mteresti, the gieat prWil^ie ve 
utre before described, of debatioK among tiiemaelTes what- 
ever qoeetions they deem condudye to the good of theit 
ocmstitaents, and of framing whatever bills they think 
proper, and in what terms they choose. 

This pnvilege of startii^ new solgects of deliberatiani 
and, in short, of propotmding in the business of legislation, 
^wMeh, in England, is allotted to the representatives of the 
people* fonns another capital differsnoe between the Eng* 
VUkk oonstitation and the gorernment of other firee states, 
wrhetfaer limited monarchies or commonwealths, and pre^ 
its tfiat which, jn those states, prores a most effectual 
of sabverting the laws faTouiable to public liberty— 
namely^ I3>e undermining of these laws by the precedents 
an^d artful practices of those who are invested with the ex- 
•cative power in the government. 

In the states we mention, the active share, or the bosi- 
neae oi fira^aunding, in legblation, being ever allotted to 
those persons who are invested with the executive aulho* 
rity* they not only possess a general power, by means of 
insidions and well-timed proposals made to the people, of 
gettmg those laws repealed which set bounds to their auv 
thority ; but when they do not choose openly to discover 
their wishes in that respect, or perhaps are even afraid of 
Ruling in the attempt, they have another Tesonrce> which, 
though slower in its operation, is not less effectual in tiie 
iasoe. They neglect to execute those laws which they 
dislike* or deny the benefit of them to the separate strag- 
g^ng individuals who claim it, and, in short, introduce* 
prac^oesVhat are directly repjBgnant to them. These prac- 
tices» in a course of time, become respectable tuoges, and 
at length obtain the farce of laws. 

The people, even where they are allowed a share in le* 
.gislntion) being ever pasrive in the exercise of it, have no 
opportu nities of framing new provisions by which to re* 
nioTe these spurionspractioes or regulations, and declare 
what the law in reality is. The only resource of the citi- 
zens* in such a state of things, is either to be perpetually 
carillingt or openly to oppose : and, always exerting them- 
selves either too soon or too late* they cannot coqks forth 
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of dJMffoetion or relMJliffik. 

And wUlo iho wiiole doM of iwiirtriiioo, wh^ ore am 
stanUy ollodUnc to ^e uoal fomw «l liiaitod fowaneolH 
•Sroo m deciding, liiai firoedoai,'wlw& oooe loitf owaolte 
recoTored;* it hanpeno lliat tho auadm jN^iiiai^ «M«, 
^iSiieh tk^ look vpon 00 theoaieginid of likocty, indvliidi 
tiiey aoonrdin^y noTor ooooe to y ooo o wmond , JbaudMito » 
quiring a degree irf iratchf olBoai inoompotiWe wift fti 
■itootioii of Ae people, io io a nuuaner i—procticotto. 

Bat tiie openiicm of pcefianing grieTSnoeo, wUdi a 
otiier govenunents io a ooDttaat fiMDornimer of poUeosB- 
motione, and fhot of framing now lawtxemedies, vfaiokii 
oo jooloaoly ooenrad to tbe ruling powen of tibe §Hata,u^ 
in England» the conatitatuHMl and lypropriatod oOoMif 
the vepmaentatiTeo of the people. 

How long MOTer the people may have remained ina«tili 
of eopineneesyao to their most ▼alnabile inteieotB, wltttem 
may baTO been the neglect and even the emm of tkir 
oepieeentattvoPy tiie inotant the latter come dthtrtoflci 
Iheee eirora» or to have a oenee of their doty, they fcooeei 
by meano of the pri-vilege we mention, to aboliah ttoo 
abuaeo, or praetioeo, whidi, during the r«'**^«>^"»c jtm, . 
had taiken place of the laws. To how low sooTer a «titt | 
pablio Ubertymay happen to be redooed, they take it wltfs 
4liey find it, lead it back through the same path, andtD Ai I 
•ame point, from which it had been compelled to ntovat; 
and the mling power, whaterer its vMurpattono may boM i 
been— ^ow far ■oeyer it may haye oyerflownd iti btalv ' 
is over farooght back to its old limits. 

To the exertiams of the priyHege we mention wok ovii| 
tho firequeat confinnatidmi and dnddations of the Qn^ 
Charter that took place in different reigns. By mesM^ | 
ihe same priyilege tho act was repealed, withoat piAik 
oommotion, whidi had enacted diat 'tfle king's prodwo 
thm ahoold have the force of law; by this act piib]klite9 
seemed to bo inretiieyably lost, and the pariiament wU^ 
passed it seemed to faajre done what the Danish nation ilj 

• ' Ye free natloM, remember tUi maxim : Freedom waa beB 

^^i^^iJ^"*^ ^ caoDot be recoveKd.' Roiuneau** Sodsl Coniifl 
wsp. fia. ^ 
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l««8Blfer9'flllM'#«ra. The taaM'fvMAtge litMiiMd 
ift« peMMUe aMUtibn of «he CkMirt of fi^ai<-clMmMr-^ 
ont^wtiScb/tfcOQgli In ItMflf illegal, Had gro#tt to b« m* 
«8pe(«Bd Ibraugb tiio length of ttoie U bod 1»eeik eufibnd 

eziet, thkt It iteeMeA to h«To thit oter fisod and livMied 
Iw ttnlawM authority k oonfiBrred on the crown. By ^ 
axM umito was Mt aaide the t>ower wfaloh thoinrivy^xmn^ 
»1 had •ammed of Itnprifloning the snhf cot without ad»le- 
ing to bail, or even mentioning any ean^e. Thie pow«r 
ras, fa[4he tint inBtaniie, declared illegal hy «e PeMNon 
/'la^Ar; and the attempts of both tiie erown and Am 
adgee to invalidate flu« declaration, by introdncdlng or 
Aaintiiitting iiracttces tiiat were derogatory to it, were aa 
»fteh olrHated, iii a peaceaMe manner, by freeh dedara* 
imoB, and, in the end, by the ctiebrated Habeas C&rpm 
ct.« 

I ehan toko thl« oppertanity of dlMerving in general, how 
he dUferent parts of the English geremment mutiaHy 
isaiiit and aopport each other. It is beoavse the whole ex- 
native anthority of the state is yeated iii the tatmn, that 
he people may withoot daftger delegate the eare of their 
iberty «o ropre^dntativea ;— 4t is beeanse they share in the 
lo yei n we nt only thtongh these representatlvealhat^wy 
tre enabled to possess the great adrantages aricdng firom 
raininir andpreposfaignew laws : bttt for this pnipose fit ia 
igain absohitely necessary that a cone sp ondent preioga* 
Ive of tiie eroflpfi, that is to say, a veto of teoctraoidittary 
lewer, ahonld caust in the state. 

It ie, cMi ttie other hand, becanse thebalraceof the peopU 

1 placed in the right of granting to the crown its neces- 
ary snptflies, that the latter' may, ^thnnt danger, be in- 
rooted with the great authority we mention ; and- that 

o The case of general warrants may also be mentioned at an iMtance. 
lie teneof toch waKrants,wi<h tbe name of .the perMO to lie nnt til 




nc !■, lo a KoverameiK in wUch tbe nui«ri*tnte»»or execotlvejpMier 
lioold have been posa«Med of the i«y of legislation, it is difficult *b 
ay how the contect dii^ht have terminated ; these maristrates would 
ave been bnt indifferently inclined to frame and brfaiKforth a deela- 
ation which would abridge their assumed authority. In the «epabU9 
f Geneva, the magistracy, instead of rescinding the J odraent against 
I. Rousseau, of which the citizens complained, chose rather opeoly to 
vonr the maxim, that stasKUiqr turn were valid derogation iram ttie 
nitten law, and ouvbt f sapenede it. This rendered tba otauBonf 
tore violent than before. 

N 
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the light, for iaste&oe, which ii T«8tad ia i^ of jndgiag of 
ibe proper time for calling end diMolTing perlianHmti (• 
nght abeolutely neoewary to its preoenpation)* nay exat- 
without prodocijig, ifwfacto, the ruin of patalic liberty. 
Ihe most angular government upon earth» and which ha» 
carried farthest the liberty of the individual, was in danga 
of total destruction, when Bartholomew Colnmlios was on 
his passage to England, to teach Henry the Seventh die 
way to Mexico and Peru. 

As a conclusion of this sulgect (which mi^^t openafidd 
for speculation without end) I shall take notice of an ad* 
vantage peculiar to the English government, and whicb, 
more than any other we can mention, must contribute M 
its daration. All the political passions of manhhid, if ire 
attend to it, are satisfied and provided for in the En^Sffc 
government; and whether we look at the monarchical, die 
aiistoaratical, or the democratical part of it, we find all 
those powers already settled in it in a r^^olar manner, 
which have an unavoidable tendency to arise, at one time 
or other, in all human societies. • 
* If we could for an instant suppose that the £ln||ishfanB 
of government, instead of having been the eflbct of a coa* , 
eursence of fortunate circumstances, had been eatabliahed 
from a settled plan by a man who had discovered, before- 
hand, and by rea8<ming,all tiioee advantages resulting fitn 
it which we now perceive from experience, and had in* 
dertaken to point them out to other men capable of judg- 
ing of what he said to them, the following is moat lihel; 
the manner in which he would have expressed himself: 

' Nothing is more chimerical (he might have said) this 
A ftote either of total equality or total liberty, amongst man- 
kibd. In all societies of men, some pown will necessarily 
arise. This power, after gradually becoming confined to e 
smaller number of persons, will, by a like necessity, atlaft 
fall into the hands of a ringle leader; ^d these two eiftett 
(of which you may see constant examples inhistory) arieisf | 
from the ambition of one part of mankind, and firom tht 
various affections and passions of tfie oUier, are absohilelT 
unavoidable. I 

• As affain are situated la England, the diesolntion of a parliaiMrt 
ea die part of the crown to no more Asa an appeal dttier to Ac peo^" 
tbeisaeJrei, or to aaother partfasMat. 
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' * Iift^lMv ii^Mthn, admit fhJseril at oiioe» riaoeitiaim-. 
KMMible tn ayoid it.. Let na, of omraelyea, establish a chief 
imong na, since we must, some time, or other, sabmit to 
fue ; -we ahall, by this step, effectually prevent the conflicti 
hat would arise among the competitors for that station^ 
But let vm, above aU,aToid plurality ; lest one of the <diiefs» 
tfteir naocessively raising hims^ on. the mln of hia riyalf, 
ihoald, in the end; establiah despotism, and that throogh. 
I train of inddoits tiie most pexnidoas to tiie nation. 

' Let OS eren give him> every thing we can confer witii- 
mt endangering oar security.. Let ns call him onr Sove> 
reign; let na make him consider the state aa being his own 
[Mtrimony ; let ns grant him* in short, sadi personal priH- 
ieges aa none of us can ever hope to rival him in; and we 
ihall find that tiioee tilings which we were at first inclined 
U> consider aa a great evil, will be in reality a source of 
advantage to the community. We shall be the better able 
to set bonnda to that power which we shall have thus as- 
certained and fiased in one place. We shall thus render 
nunre interested the man whom we shall have put in poa- 
Msnon of so many advantages, in the faidiful discharge of 
bis duty.; and we shall procure, for each of us, a powerfid 
p rote ctor at home, and,for.the whole community, adefender 
againat foreign enemies, superior to.aU possible temptation 
of betraying his country. 

'Yon may also have observed (he might continue) that 
in all atatea tiiere. naturally arise around the person, me 
persona, who are invested, with tiie public power, a dasa 
of men whOj^without having any actual share in thatpower, 
yet partake of its lustre^who, pretending to be distinguish- 
ed from the rest of the community, do, from that very cir- 
comstanoej become distinguished from it ; and this distino- 
tion, though only matter of opinion, and at first thus sur- 
teptitiously obtained, yet may becmne in time tiie source 
of very grievous effects. 

' Let us therefore regulate tiiia evil which we cannot 
entirely prevent. Let us establish tiiis dass of men, who 
would. otherwise- grow up among ua without our know- 
ledge, and gradually acquire the most pemidous privileges. 
Letua grant them distinctions that are visible and dearly as- 
eertained : thehr nature vrill thus be the better understood, 
and they wiU«,ofcoune,bemadileia likely to become dan- 
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gwods. By tiM'ssHe wmana «iao ve ^Audl "jpiedhtdA iH 
Mhar periods from tiie hopes of lunrpii^r tbeib. At* 
prete&dto dislliictiomi can thenoefiirvrvrd be no fcifeseti' 
title to obtain them, every one, who idiannotbeek|fre§Bly 
teelnded m thefar nnmber, most contbrae to oonftm bin- 
self one of the people ; and, jnst as we said befiRe, ** Let 
as choose onnelves one mast^ tiiat we may net have 
ttfey/' we may now 8ay» <* Let ns establish tliree hmdred 
lords, that we may not hafe ten thoosand nobles." 

'< Besides, otfr pride win better reconeile Itself to a m- 
periorlty which- it will no longer think of disputing. Nay, 
an tiuy will themsehres see ^st we are befotehsoad^ ac- 
knowledging it, they win Oiiak themselires nnOerifO ne- 
cessity of being insolent to famish ns a proof <tf it. 8e- 
cure as totheirprivnegeB,allvio1entmeasiftesoini]idrpaTt, 
Iter maintaining, and at last periiapa extending'them, win 
be preTented : dey wiU never combine with any defreetrf 
vehemence, but when they leaUy hav^ cattoft 't» ttdnk 
themselves in danger; and by havtegfmade ibemlnjfe- 
putably great men, we shall hate ft chance of often seeiDg 
them behave Uke modest and virtnons dtiaena. 

' In fine, by being tinited in a regular aaSMnbly, the; 
Win ibrm an intermediate body in the state, that Is^ say. 
a very useful part of the government. 

< It is also necessary (our reasoninglawgiverml|!htadd) 
that we, the people, should have an influence ttpon govern- 
Went: it is necessary for our own security; it la no lew 
necessary for the security'of the government itHelf. Bat 
experience must have tnught you, at the sMne lime, dut 
a great body of men cannot act| without being, thoU|^ ikej 
era not aware of it, the instruments of tiie derigaia of s 
amaU number of persons ; and that the power of tte ^ e ple i 
'is never any thing but the power of a few leaden, who 
(though it may be impossible to tell whm or how) have 
found means to secure to themselvee the directtom of Iti 
exei^e. 

' Let US therefore be also beforehand with this other iiiooa- 
Tenience. Let us etkct openly what would otbirwSae tske 
place in secret. Let us intrust our power, befSM H te 
taken from us by address. Those whom we ehdl'1un« 
expressly made the depositarlea of it, bdng* ft<eed from any^ 
anxious oare about supporting themselves, wiU hftTe a* 
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aibiect bat to rendsr it vfl^fid. The; will «taad in awe of 
08 the mem, b eci^ w ee they well lumow that they have not 
bnpoted epoo ue; and, instead of a small mnnb^ of 
leadeis* who wujald ime^pne they dezive theix whole ajp* 
portanoe from their own dexterity* we ehall hare exprwv 
and acknowledged representatiTes, who wiH b^ aoiMmnt* 
tUe to ne fog? the e?i]« of the etate. 

' But ahoye aU> by fonmng oar goven^ment wiUi a nnall 
nomber .^ penone, we shall prevent any difprder durt 
may take place in it from erer becoming dangenmaly ex« 
teokre. Nay more, we flhaU render it capable of such 
inestimfible oomlnnatioaa and reaouroeey aa wonld be utter- 
ly impoesible in the goremment of aU« which ne?er can bf 
ny thing hut uparoar and coofiuioie. g 

* In short, b^ expressly diTestiog oorselTes of a power 
of which, we shonld, at best, have only an apparent enitfy-^ 
ment, we shall be entitled to make conditions for onr- 
selves; we will insist that our liberty be augmented.; wf 
willy above all» reserve to ourselves the right of watching 
aa4 een^uring that adgoinistration which will have been 
establishc^d by our own omsent. We shall the better se9 
its lanlta, because we shall be only qpeetators of it: m^ 
duill correct them the better, beeanse we shall not havf 
personally concurred in its operations.'* 

The Englidi oonatatutlon b^ing founded upon such prin. 
e^lee ae tho«e we have Just described* no true oompexison 
cm be made between it and the government of any other 
•t«te i and since it evidently secures, not only the liberty, 
but tiie general satisfoction, in all respects, of those who 
are sntpect to it, in a much greater degree than any otheip 
goremmei^ ev«r did, this consideration alone affords suC* 
Meilt ground to conclude, without looking farthor, that lit 
is also mcve Ukely to be preserved from ruin. 

And indeed we may observe the remaikable manner hi 
vbidi it has been maintained in the midst of such generU 
commotions as seemed to lead to its unavoidable destroiQ- 

* He vOgtA have added—' As «e «Ui aot leek to cooateract nutate 
but ratlier to follow It, we sball be able to procure ourselves a oiila 
legislatfoo. Let us aot be witboatcanse^fnUd of the power of ^ne 
naa : we sball bare no need cither of a Tarpelan rock, or of a Cooa- 
cU of toll. Havfaa eaprenei j allowe»l to tbe people a llbcrt; to inqdtae 
into the eondpct orroTernnieat, aud to eodcavour to correct it, we 
«Ml M»l aeltb^ iiMt-9f^i«iia mk ^efjrei.iafomerat* 
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tloa. It ro0e again, we see, after ^ wan between ikwrj 
tlte Third and hia 1>arons — after the lutnpatiofi tif Henrf 
the Fourth — and after the long and bloody oontentiona be- 
tween the honse* of York and Lancaster. Nay, thongh 
totally destroyed in appearance after the fall of Charles 
the nrst, and tiiongh the greatest efforts had beea made 
to establish another form of government in its stead, yet 
no sooner was Charles tiie Second called orer, than tiie 
tNinstitiition was re-established upon all its ancient foint- 
dations. 

However, as what bas not bappened at one time may 
happen at another, future revolutions (events which no 
form of government can totally prevent) may perhaps end 
in a different manner from that in which past ones hate 
tttminated. New combinations may possibly taikb place 
tttaong the then ruling powers of tiie state, of snch a nature 
U to prevent the constitution, when peace shall be restored 
to the nation, from settling again upon its andent and g^ 
tanine foundatiens ; and it would certainly be a very bold 
assertion to affirm, that both the outward form and the 
true spirit of the English government, "would again be pie- 
fee'rved froih destmction, if the same dangers to which they 
have in former times been exposed should again happen 
to take place. 

* Ntiy, such fatal changeii as thoto we mention may In 
introduced even in qxiiet times, or, at least, by means m 
appearance peaceable and constitutional. AdvaAtagea, 
f6r instance, may be taken by particular factiona, eider 
bf the feeble capacity, or of the misconduct, of some fntnie 
king. Temporary prepossessions of the people mky be n 
aitfnliy managed as to make them concur in doing what 
will provB afterward the ruin of their own liberty. Plaju 
of apparent improvement on the constitutioh, forwarded 
by men who, though with good intentions, khall proceed 
SiHthout a due knowle^e of the true principles and finoi- 
dations of goventtnent, may produce )»ffecta quite contrary 
to those which were intended, and in reality pave the wa} 
to its ruin.* The crown, ion ttie other hand, may, by tb« 

a Infttead of looking for the nrihdples of politic* to their tmcaoorcef, 
Vtat la to say, in the nature of the affections of manlilod, atad of thou 
aacred ties by which ibey are united in a state of socienr, mien ban 
treated that science in the same manner as they did hatoral tdiiio^ 
•ophy in the tiniefe of Aristotle, «ontiniialiy ncttHiif to occult aimy 
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Bign dcmituioDi, Kqoln ■ ttM ind^pan- 

ipk •- and if, vithonf enterinir ^*^ ^^7 
% oa thii ml^ectt I vcr« rfqnired to point 
ersitfl which wmld, if ttaA^ «(m vrir 
in Dt the Engliah ga- 



venuncDt. I wmld hj— Ths Ei^lih gtnen 
no more, aitber wbm tbs crown ^4ll beoome indfipendan' 
on tht aatim fOr-ilB mppUVi or wh«n tha rvprBaenCatiTvi 
of Uh pvopjfl ihall begin to ihaia in du exHntiT« u 



time*, by the in«re (heoratical apf CDlatioaa of pol^ildaof, 
UaweTer. it L> not «qu>Uj impnulioible. cbat »nig arant 
of Iho kiad wa menlioii may ba brought mboat .tiut^ngh % 
ccH^anclion of ttwenl ajmi m i t aaeea. Advantitga may, 
la tba fini plan, be taku of (he miDority, and aTBn vt 
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tfct.aWBH>wlWwe cor tb^ en9ie$^ tk^e ymum imrtf^^mA 
ths kio^y attftovnty. Of this a nmarkaUe imCiwwe hx^-, 
f«q«din tlM r«ig& oi Q^orge tb* Firpt, whil« ikM \Uk,^^ 
wtuok tli9 order of.pMi« wit* in futnce to be liautod to a 
Ofvtiin nmnbtrt m u^der oqwidpntiott im tbe Howe of 
Gow«OMt to wbtMU it b«4 boon Mat by tbe legrda. So 
•TOWHWiritft* WHO tbe biog at fbat tame witb hie owa ia* 
Itnit«.aa4 wkb tbe ooii«tit4tioa of tbe KaglUh gofenh 
vent, tbati bavipg been pejnaaded by tbe party wbo 
wiobed gnocoM to tbe bill, tbat tiio commoiie only o l iB cted 
to it from an opinion of its being diaagreeable to bim, be 
was prevailed open to send a measage to tbem, to let^em 
knoWf tbat socb an oj^ion was in-grounded, and fliat, 
^boaJd tbe bill paw in tbeir boo^a, it would m e et wUh 
bis assent. Gensidornig tbe prodigions iaportaaioe of tbe 
consequences of sncb a bill, tbe fact is certainly rery le- 



WMi tbose poraonal dlsadTsntages under whidh the 
•o veieigm may tte for defending bis aotbqpity , ellMr eauses 
W dIflMlty may ooncur— sucb as popolat disooattonfs of 
Imm; eentinaaace, in regard to cevtain partienlar abnaei 
e# inilaenee or autbo^ty* Tbe generality of tbe paWfe, 
bant, at tbat time, botb upon remedying' tbe abuses cobs- 
plained of, and proTentfaig tbe like ttom toUngr place in 
Iktnve, will petbaps wisb to see tbat brancb of tbe pecro- 
gativa wblob ga^ xiie to tbem taken ftom tbe ctewa: a 
general diapoaitiQn to applaud sncb a measure, if i 
tHU be manifested from all quartors; and, at tbe 
tbM. man may not be aware, tbat tbe only material coa* 
sentence tbat may arise firom dqnriving tbe crown af flut 
bnni^ of power wbieb bas caused the public eomplaintB, 
wiUperbapsbe tbe baling transferred that brancb of power 
fh>m its former seat to another, and having intrusted it to 
new bands, wbidi will be still more likely to abnae i^ Hum 
bose in which it was formerly lodged. 

In general, it may be laid down as amaxim, tfaatpower 
under any form of government must eJList, and be intrusted 
tomewbere. If the constittttion doea not admit of a kiagb 
tbe governing authority is lodged in the bands of taagi* 
itraftes. If the government, at tbe same tln« tbat it is a 
Ibnited one, bears a monarchical form, those portiaBs of 
poweir tbat are r^trenOi^ 4wn tbift kiaff'*prerDgatiT»iv9t 
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itfwbaUy oi»llbKae tosabiUt,aadbev«tlidriii ateiKate 
or nwanilily of gveat men, andsr some other' hum of the 
like kind. . 

Thvoy ht the kingdom of Sweden, which, haTing been* e 
IhnifBd. moBEKchy, may enpidy examplefl Tory appiicaUe 
to the gOTonunent oi tfaie country, we find that tin power 
of oomroking the general atateo (or. parliament) of that 
kingdom, had been taken from the crown; hat at tiie aaae 
time we alao find, that die Swedish senatee had inveetad 
themeelvee.with 4iat essential branch of power which the 
oruwn had lost;. I mean here the govemmentof Sweden 
no it stood before the last rerolvtioa.. 

The power of the Swedish king to confer offices and em- 
ployments had been-alsoTory much- abridged. But what 
was wanting to the power of the king tiie senate eiijoyed: 
it had the nomination of three persons for every Taeaift 
offioe, oat of whom the-king was to choose one. 

The -king had but a limited power in regard to pardon^ 
mg offenders; bat the senate likewise possessed what wak 
wanting to that branch of his prerogatiTo; and it appointed 
two persons, without the consent of whom^ the king ooldd 
mt remit the punishment of any offen($e. 

The kingof Bngland.hasan exclusiTe power in regaMl 
to foreign afBurs, war, peace, treaties ;— in all that relateb 
to military afihirs, he has the disposal of the eristing anny, 
of tiie fleet, &c. The king of Sweden had no such flKten:- 
sire- powers; bat they nererthelsss existed: erery tiiiHk 
relating to dm above-menlioned olgects was transacted- in 
the assembly of the senate; the nugority decided; the 
Idug WM obliged to submit to it; and his only priirilege 
cMseieted in his vote being accounted two.* 

« The Swedish lenate was folly composed of sixteen mcnben. la 
regard to sffairs of smAller naomeot thej formed theuseives into two 
divlnlone; in either of these, when they did lit, the presence of seven 
members was required for the effectual transactius of business: in 
affairs of Importance, the assembly was formed of the whole senate ; 
and the presence often members was reqoired to give foree to the 
reaolntions. When the king could not, or would not, take his seat, 
the senate proceeded nevertheless^ and the minority continued to be 
eeaaliy decisive. 

As the royal seal was necessary for pattiDS in execution the resolu- 
tlonii of the senate, king Adolphus Frederic bied, by refusing to lend 
the same, to procure that power which he had not by bis snifrag*, 
aad to stop the proceedings of tlie senate. Great debates, in conse- 
auenee of that pretenshm, arose, and contioaed for a while; birt, at 
test, la ths ytsr I7«e, the hlsg was otemilsd bf the senate, wbo ordered 
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But experience doee not hf eny measu aBow to en- 
tertain so plearing an o^^nion. Tlie perusal of the kMorf 
of this country will shew 4is, that the care of ita legiala* 
Ion, for the welfue of the sal^lect, always kept pace wiA 
the exigencies ef their own sitnation. When, throngfa the 
minority, or easy temper of Itoe reigning priace, cr ^yther 
eircumstancee, the dread of a superior power Iwgaa to be 
overiooked, the pnblic caoae was immediately deaerted in 
a greater or less degree, and pnnoit after private iaflneaoe 
and IncratiTe offices took the place of patriotiani. When, 
in the reign of Charles the First, the anthoilty of Ute 
crown was for a while annihilated, those 'iery men, who 
till then had talked of nothing but Mmgna Chsffta aad 
Hherty, instantly endeaTonred openly to tnunpie hodi 
nhder foot. 

. • Smoe the time we mention, the foimer «onadtBtion of 
the government having been restored, the great oudJaes 
of pnblip liberty have indeed been warmly and aerioosly de- 
fended ; but if any partial unjust laws or regu l a t ions have 
been made.espedaUysince the revolution of the year ia8»— 
if any abuses injurious to particular classes of individuals 
have been suffered to continue, it will certainly be found 
upon inquiry, that those laws, and those abases, were at 
such a complexion, that from them, the membera of tfae 
legislature well knew neither they nor their ftiends woaM 
ever be likely to suffer. 

If, through the unforeseen operation of some new regu- 
lation made to restrain the royal prerogative, or, tiiroagfa 
some sudden public revolution, any particuUir bodies or 
classes of individuals were ever to acquire a personal ihp 
dependent share in the exercise of the governing anthority, 
•we should behold the public virtue and patriotism of tiie 
legislators and great men immediately oease with ito cause, 
and aristocracy, as it Were, watchful of the opportunity, 
burst out at once, and spread itself over the kingdom. 
membert ; thoufh it wonld be aaeleM to point oat here by irimt Mfin 
of Intermediate events the measure mifrbt bave been brought aboil. 
Whether there existed any actual project of this kind amoDg the M 
framers of the biH, does not appear : but a certain number of tke 
members of the house we mention would have thought of ii toon 
enough, if the bill in question had been enacted iuto a law ; and tbej 
would certainly have met wfth success, had they been contented ie 
W^it, and had they talcen time. Other eaually important chtflgn 
*a the substance, and perhaps the outward form of the govemiDeAt,J 
-Ovid have followed. } 
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The swn wlio i»« now tbe iidnifltitniy bat llMB tibw part 
aen of tiio erown, iroiil4 instantty set tfaenudTea abowo 
the foach of the law, and aooa after insure the aame pri- 
Til^gee to their aerend e up porlera or dependants. . 

Peraoaal and independent. power beoomiag the onlp 
kind "Of eecority of which men would now shew thea»- 
aelvee ambitioaa, the Habea» Corpu§ act, and in general 
all <hoed- laws which subjects ui every rank regard with 
▼e&oraiion, and to which they look np for protection and 
safety, would be ^oken of with contempt, and mentioned 
as remedies fit only for peasant! and cits^->-it even would 
not be long before they wonld be set asld^ as obstmctiag 
the wise and salutary steps of the senate. 

The pretensions of an equality of right in all sulgects, 
of whaterer rank and order, to their prdperty and to per- 
sonnl safety, would aoim be looked upon as an old-fashion- 
ed doctrine, which the judge himself would ridicule from. 
tk9 bendu And the liberty of the press now so univer- . 
sally and warmly vindicated, would, without loss of time,* 
be cried down and snpptesied, as only serving to keep up 
the iniwlehce and pride of a refractor y people. 

Jknd let us not believe that the mistaken people, whose 
l e prese ntati v es we now behold making such a firm eland 
against the indwiaUtU power of tiie crown, wonld, amidst. 
Ae general devastation ai every thing they hold dear,* 
easily find men equally disposed to repress the encroadi- 
iag, while attabuMe, power of a senate and body ot 
ndblee. 

The time would be no more, when the people, vpon 
whatever men tiiey should fix their dioice, would be sure 
to findlliemreadysinoerelyto join in dm support of every: 
i mpo r t a nt branch of public liberty. 

Present, or expected personal power, and independence 
on the laws, being now the consequence of tiie trust v/t 
the pet^le— wherever they should apply for servant!, 
they wonld only meet with betrayers. Corrupting, as it 
were, every Hdag they shmild touch, they could confer no 
favour upon an individual but to destroy his public virtue* 
and (to repeat the words used in a former chapter) 'their 
raising a man would only be immediately inspiring him 
with views directly opporite to their own, and sending 
lum to increase the number of their enemies,' 
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MB. tfaew owyiJdernlioDi staongliy point ont the very 
I^Mtoaadoii whickis iieeMMury,t»Jie oaa&m tibe #ftcidt 
harinuM of locyiag new reitnintt on die «nroniing antho- 
rity. Letv tfaeveCnre, the lenUnloDned port of tfaepooph, 
whoee weaX raqoiiee to be ki^t Uf byiidUe dl^iecte, look 
(if theychoooe>apo^tfae «rawnail that only sent .of Ae 
Ofilo they eie exyoied tpu wiMftatail notknio on tMv poit 
ote lOM dongenm» thnn poli ti c a l mdilEBicnce; and tiiej 
axe OMnna oaaily diicotad than. lomed: het» at theaaat 
time, lot the nuxte enUgfatened peit of the netkn eon- 
otantly xemember, tiiat the ooaatitation only anhaMli by 
irfitae of a. paopor eqidlibnvnft-^y a diicn iuiiu nting liaa 
being drawn between power and liberty. 

Ma^e wiie by tiie examples of aeveni otfMT nntioaa, by 
tiMfe whidi the hiftory of tttia "very oonntry afionla, let 
the peoiOe, in the heat of tiheir shreggiM in tile deiBnoe flf 
Uberty* alwaiya take heed, only to maeh» nerer to ot«r. 
ahoet, the maik^Mmly to zapxeu, never to txtauin and 
difihae power. 

▲vid«t the alarma that may at particalar times ariie 
from the really awfol. anthority of die crawn, let it, ea 
one band, be remembered, that even thepoeren of the 
Todom was opposed and sabdned-'<«nd, on die.oliier, kt 
it be looked upon as. a £andamental mayim, thaft,.whsa- 
OTOs the prospeot of perMpal power and indfipendenceea 
the flSorerniag authority shall eflEiw In tiio'view of tise mssiK 
hsrs of the legialatnie, or in geaei^ of thoea men to wham 
tiie people most trust, eren hope itmlf is destroyed. The 
Hollander, in ttie midst of a stormj thom^ *—^*"|f to tte 
expeiienoed strengti^ of the nwnrnds Aat protect hoe, 
s^Hidders,nn. ^bt, at tlm sight o£ the faewieg elwanit 
that surrounds him: but they all gave flarinsolees erat 
fin- lost, "vhen they thoui^t the worm had penetrated into 
fteir dikes.* ■ 

' •BaehiMw ferns u may prove doilractlve of tteretlNMaacetf 
s iweramcBt nay be nmraxiiy adopted, in die miae naaaer as the 
ffP<^il<^^">P^o°* and wacticei deacribed in In work. latttaH 
memottOB of Human SupeAttdon, may tie Introdoeed into a leHcloai 
leasentlNlyiOMibTerttheiraefpltitoftt. 
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CHAP. XX. 

A few additioiuU obterratioiui on the right of taxation, which b lodfed 
in the faandi of the reprtientativct of the peoplie. what kind of 
danger cUs fight fliayM cxpoied to. 

^s gea»nilltf-9l mmkt or at leMt of poIitiiJiaD», mtm tt 
^nulidifr theiri^t of taxing Uttnmttww, ngoyA by ttw 
BttgGbb nttioni M beingno mom than the meaaa of m* 
cntnng flioir pfoporty agsina t ^e attonlptB of tho 'CMWb^ 
wbile tbey orerlook the nobler and more exteniiTe oflMi 
eieney of that prifilege. 

^ The right to grant rabeidlee to the erown, poiegeeoa by 
Hke peopleof Bngland» is tiie safeguard of all their odier 
liberties, rdigions and dril : it is a regttlur mean, eonfsrred 
on them by tiie constitution, of inflnencing the motiflu <ff 
ttie ezeentite power, and it finrms 4he tie by which tha 
latter is boond to them. In short, this pririlege is a sttfe 
pledge in their hands, tlMt their sovereign, who can die- 
ndss their representatiyes at his pleasure, will nefvr en- 
tertain thon^ti of ruling withoat the aasistanoe of these. 

If, flxrongh unforeseen events, the crown could attalli 
to be independent of the people in regard to its supplies; 
anch is the extent of its prerogative, timt from tfiat mo- 
ment an tile means the people possess to vindicatie their 
liberty would be annihilated. They Would hare no w- 
source left'^except, indeed, that uncertain and eafamltoaa 
one, of an appeal to the sword; which is no awire, alter 
an, than what the most enslaved nations enjoy. 

Let ns suppose, for instance, that abuses of power dioniA 
be committed, whinh, either by their inmiediate operation, 
or by tiie precedents they might establiA, shoald under^ 
taane the liberty of the sulirject. The people, it will be 
aaid, would then hare their remedy in the legislall^ 
power possessed by their representatimes. The latlar 
would, at the first opportunity, interfifrre, and frame such 
bills as would prerent the like abuses for the futtoe. But 
here we must observe, that the assent of the sovereign is 
necessary to make those bills become laws; and if, as we 
harve just n6w supposed, he had no need of the support ef 
the commons, how could they obtain his assent to laws 
thns purposely framed to abridge "hU autiierityf 

Again, let us suppose, that, instead of contenting itself 
witii making slow advances to despotism, the axaeailiva 
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powsTf or its miiiiflter» ahoald at once openly inrtde the 
liberty of the ealiiect. Obnoxioos. men, -prntm, tor in- 
iltanoe, <nr political writers, might be penecnted by mili- 
tary violenoe, or, to do tfa^gn with, more aecmity, with 
the forms of law. Then, it will be said, die- aspnmalt^ 
liTes nf. the people would impeach the penons conoenMd 
in. those measures. Though muble to reach a king, vbo 
pemionaUy can do no wrong, they at least would attack 
those- men who were the immediate instrumente of bit 
tywnnicel |^i>oeedingSf and endeavour, by bringiagtfm 
to condign punishment, to deter foture judges sr miai- 
eters from imitating their conduct. All this I gnat; and 
I will even add,- that, circnmstanoed as die reprawnta- 
^yes of. the people now are, and having to .do with a «>• 
▼ereign.wbo can enjoy np. dignity widiont dieir aMSt- 
agioe, it is most likely that their endeavooxs in the ponoit 
of ffiodh laudable objects would prove successful. Bat if, 
<m tim contrary, the king, as we haye supposed, stood in 
nOineed of their assistance, and moreover knew that be 
should nevw want it, it. is impossible to think that he 
would tiien suffer himself to remain a tame spectator of 
Hi^ tvroceedings. The impeachments thus brooght by 
tkvaa would immediately prove the signal, of their dii- 
mission;, and the king would make haste, by diaeolmg 
them, both to revenge what would then be .called the ia» 
lence of the commons, and to secure his ministers. 

Bnt even those are vain suppositions; the evil woaU 
reach muck farther ; and we may be assured, tiiat, if em 
the crown should be in a condition to govern widiont the 
assistance of the representatives of the people, it waoU 
dismiss them for ever, and thus rid itself of an aaiembij 
which^ continning to be a dog on its power, would n 
longer be of any service to it. This Charles the Fintafr 
tempted to do when he found his pariiaments reftadofj. 
and the kings of France reaUy have done, with respect a 
tihe general estates of their kingdom. i 

Indeed if we consider, the extent of the prerogatiTe v\ 
Urn king of England, and especially the. circumstance (^ 
his completely uniting in himself all the executive and » 
tire powers of the state, we shall find that it is no eug{^ 
ration to sap, that he has power sufficient to be ae arkt 
tnury as the kings of France, were it not for the right ot 
t«»|poo# which, i» BngUuad* is poas^saed by ttw peqphi 
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■nd tiM mdyooBftUntiimaldUfineiioe 1ittw«Mi tM Vttmdk 
ax&d Bax^Mk nationa ia, that the fonmor caa ii«itib«r ooAftHr 
beneAta oa th«ir soTareign, aar atMCnict hia aaaaamM: 
vhile tiie latter, how eKtaarive soever thaprarogathra aC 
dieir klag may bcj om deny him the nieaiia of aicartiiif it. 

But bare a moat importaat o h ow fatia a ia to ba ma4a« 
and I antraat the nadar'a attaatiflia to th« aalgaet. TMtk 
right of granting pdwidtea to flia craws oaa only be atBas* 
toal whan it ia escardaad by one aoMaibly ataaa* WhaM 
savaral daatinct anambliea have it aqnatty ia fhair poiMa 
to aapply the waata of the priaca* the eaea baooBMa to>> 
tally altered. The oompetitioa whidt so eaaHy tahaa plaaa 
batwaea thaae ditfaveat bodica, aad avea the baia ooa- 
sdooaiMea which each aatartainaof itainabillty to obatraai 
tiie measoras of the M>Taiciga» render it imp>eeihla faa 
them to make vay affiDctnid canatitatioaal aae af tiufe 
privilege. Those different parliameata, or eatataa« ' (to 
repeat the obpervatioa introdoced ia the latnwr part of 
thia work) having ao meaaa of lecommanding thamMlTea 
to their wvareiga. bat their aapailor raadineta ia eonp&y* 
ing with hia damaada, vie with each other ia graating 
whi^t it would not only be AnuOeea, bat even dngarona, 
to reftwa : and the king, ia the maaft time, aaoa camaa ttt 
demaad, aa a tribute, a gift, which he ia aaafidant to ob* 
tain.' In abort, ir may be laid dowa aa a maxim, that 
when a aovereign ia made to depend, ia r^ard to Ua sop- 
pliea, on more aaaembliea than one, he, in fact, depeada 
vifon aoaa. 4nd indeed the king of France ia not iada- 
pendant of bis people for faja neoeaaary anppliea, any other 
waya than by drawing the aame firom aeveral different aa- 
iambUea of their repreaentativea: the tatter have, fa ap. 
peaniBce, a right to refnae all hia demanda; aad, aa the 
Bagliah call the granta they make to tibeir kinga, aide or 
sabaidlea, the eatatea of the French provincea call tfaelia 
deaf gratuitt, or tne gifts. 

MThat ia it, therefore, that conatitntea the difference ba- 
twaaa the piditical sitoatioa of the French and Bn^Uah 
nationa, since their righti thna seem outwardly to be tha 
samat Tha diflbsanea liea in tida,that there baa aavav 
beea in Eagland mora than one assembly that coald s^p^ 
ply tha wants of tha sovereign. This baa alwaya kept 
him ia ^ stats, not of a seaming, but of a rasl d^pendaaca t 
on th« ni»«saiilatiTaf of tha paopla for bis 
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pUM; ftnd how low MMirer the liberty of the salgeet may 
at partkntlar times hate sank', (hey h«ve always found ; 
themselTes possessed of tiie most effectual meana of re- 
etoring it, whenever they thought proper so to do. Under 
Henry the ^hth, for instance, we fmd the despotism of 
the crown to have been carried to an astonishing height: 
it was even enacted, that the proclamations of the king 
■hoold haye the force of law ; a thing which, even ia 
France, never was so expressly declared : yet no soimer 
did the/nation recover from its long state of snpineness, 
than tfa« exorbitant power of tiie crown was reduced witii- 
In its constitatlonal bounds. 

To no other cause, tlian the disadvantage of their sitaa- 
tion, are we to ascribe 1the low coMition in which die de- 
puties of the p^ple in the assembly, called the genenl 
estates of France, were always forced to mnain. 

9nnonnded as they were by the particalar estates of 
tihose provinces into whichthe kingdom had been f oi me ily 
divided, they never were able to stipolate conditiona with 
their soverrign; and, instead of making their right of 
granting subsidies to tiie crown serve to gain them in tiie 
end a share in the legislation, they ever remained con- 
ttaied to the unassuming privilege of ' humble supplicatiott 
and vetaionstrance.'* 

• 

O Ao idea of the maiuicr In which Ihs bulncM of crSDttagsii|i|ito 
to the crown was condnrted by the atateaof theproTmceof BreluiM^ 
In ne rein of I ouls the Foarteentb, may be formed from ■CTenllmfr 
stroke* to be met with In rhe letters of MadMBedeSevifni, wboMertatt 
lay in that proyince, and who had often assisted at the bokUnf of 
those states. The granting: of supplies, was not, ft seems, looked upon 
as any serious kindof business ; the whole time the states were lAtmif 
was a continued scene of festivity and entertainment; the caovaadof 
of the demands of the crown was chiefly carried on at the table of the 
nobleman who had been deputed from court to hoM the statn, and 
the dtffereot points were usually decided by a kind of acduiation. 
In a certain assembly of those states, the duke of Chaolnes, the lord- 
deputy, bad a prcaent of flfky diovsand crowns made to fam, as wcO 
as a considerable one for his duchess, besides obtaining the deanad of 
the court : and the lady we quote here, commenting somewhat joca* 
larly on these rrabts, say«, Ce n*e»t pas que nous soyons riches, mmis 
wms sommes konnitts, nous awms au coare^e, et eutre miM H uwt 
heure no%u ne savons rien r^user d nos amis:—* It is not that wc 
are rich; but we are civil; we are Aill of courage; and between 
twelve and one o'clock we are unable to deny any thiar to ov 
friends.' " 

The different provinces of France, ft may be observed, are liable to 

Kr several taxes besides those imposed on them by their own states, 
an Tucker, in one of his trhcta, in which he hsa thought proper ts 
quote this work, has added to the above instance of the FrencbDra- 
vtBces thai or the Mates of the Austriaa Netherlanda, WU^ len 
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ThlMe ettatWf however, as all fhe great loris in Franee 
Were admitted into them, began at lengtii to appear dan- 
gerone ; and as the king could in the mean time do witfaont 
their aMistanoe, they were eet aside. Bvt aereral of th^ 
partieolar statea of the proTinces are preaerred to tblii 
day:* acme, which for t e mporary raasons has been aboi^ 
liihedf have been restored: nay, so manageable hare po:> 
pnlar aasembUes been foond by the crown, when it has t6 
do with many, that the kind of government we mention 
is that which it has been foond moat conTenient to aasigik 
to t!drrica, and Comica has been made unpads diktats. 

That Ae crown in England should, on a sadden, renddft* 
itself independent on the commons for its supplies — thai 
is, ahonld, on a sodden, soccessfoUy assome to itself a 
light to lay taxes on the snbject by its own anihority— -is 
not certAinly an erent likely to take place, nor indeed is 
it one that shoold, at the present time, raise any kind of 
political ai^prehenaion. Bat it ia not equally impractica- 
ble that the right of the representatiTes of the people 
might lieoome invalidated, by being divided in the man- 
•er that has been jost described. 

Such a division of the right of the people might be fk- 
fected in yarioos ways. National calamities, iFor instance, 
mifortanate foreign wan attended with lose of pablie 
credit, might suggest methods for raising the necessary 
supplies, diffbrent firom those which have hitherto been 
used; Dividing the kingdom into a certain number. of 
pBirti, which should severally vote sabsidies to the crown, 
or even distinct assessments to be made by the diffeient 
ooontiea into which England is now divided, might in the 
drcoBtftances we suppose be looked upon as adviseable 
erpedienta; and these, being once introduced, mif^t b^ 
continYied. 

Another division of the right of the people, much more 
likely to take place than those just mentioned, might be 
such as might arise Irom acquisitions of forrign dominions, 
the inhabitants of which should in time claim and obtain 
a right to treat directly with the crown, and grant sup^ 
pUeo to it, without the interference of ^e British legisla- 
ture. 

ttDclssive. And example* to the same pnrpoie might be rappUed hf 
all uKMe klnidoDs ef siirope in which provincial sutet are boloen. 

• The year ilHi 
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Shoald Vkf colaiueft ftofBin HIm right w 
■hoaM, for laitaace, tbe A m wiwofc coiimieg htn^ Mfunl 
•» they claim it — ^it is not to be 4oiibted tint the oani» 
fueime e which have wnilted from a ^Mtm, Wub tbatve 
meatiMia, in moat of the kingdom* of l^aroper^Neld ti» 
hwetaken plaoe in the Bvilaah deai^lena, and that th 
apixit of oompetitieB above^deacribed, venkl in time ban 
mMjifarted itaelf hetweett the difijeient cdtaaiea. 13iii4» 
aire of ingratiating. thmaelTeB with the crown» by mum 
of the privilege of giaBting anppliea to it, waaeveaopeily 
oonfeaaed by an agent ef tiu American pmrinoet,* who, 
en hia beiog examined by the Honse ef Comnooi in tbe 
year irw, he said ' thegrmMng aid§ f thecroum it tttfcMr 
meant the Americana home i^recommeniing Ae m u HMt tt 
tkeir Moveraignj And the events that have of lite jta 
taken place in America, render it evident that lbs eoh 
niea would not have sonqpled going any lengthate ohtui 
faveonUe conditions at the e&pense of ftcitaia sad tti 
British legialatvra. 

That a similM spirit of competition might be xaiseA i> 
Ireland^ is also snfllciendy plain firom oeitain late CTeat^ 
And ahovld the American colonies have obtained their <le- 
nanda-^and at the aame time shoold Ireland and Anenci 
have increased ia wealth to a certain degree^ Ae tiw 
might have come it whidk the crown mi|^t hav9 goversii 
England with the supplies of Ireland and Aahtrisar-b^ 
land with the supplies of England and of the Ameiictf 
polonies — and the American colonies witii the mmtf^ 
(Baehotifer, and ef England and Ireland. 
, To this it may be otgected, that the supplies gnnted \i) 
the colonies, even though joined with those of Intn^ 
never could have risen to such a hei^t as to have €Oin> 
terbalanoed the importance of the fiaglish ommDsm'I 
answer, in the 'first iilace, that there weald have been » 
necessity that the aids granted by Ireland and km^ 
should have risen to an equality with those gianted Y 
tiie British pariiament: it would have been snfldeetti 
praduee the effects we mention, that they had only ^om 
a certain proportion to the latter, se. fsr aa to have c» 
ferred on dm crown a certain dei^ee of independeneeitt' 
at tiie same time have raiaed in the TSngiiffii coubmnm *| 
4oneepondent sense of self-diflidence in Uie eieioM v 

e Or«' FraaUlm 
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tlieb -nndoaMid piiTflsge of -ignaitittg -or ntfier y^j ft n i ii y , 
snlMidieatotlierarown. fienit must -b« remembered, tiMl 
^he right of grantiiig nr refoaing supplies to the crawn 
ie the only ultimate forcible prinlege poeseflMd by tiie 
Biitiaik parliament: by the oonetitation it has no other, as 
hath been obaeryed in the beginning of thi^ chapter, niia 
circmmitance ought to be combined with the exclusive poe- 
e eeri on of the e^KecodTe powers lodged in the i^nowii— ^with 
its prerogatiTe of dinenting from the bills framed by par- 
liament, and even of diasohring it.* 

I shall mention, in the second place, a remarkable fael 
In ragard to this subject (which may serve to shew that 
poUticiana are not always consistent, or even sagacious im 
thair arguments) ; vriach is, that the same persons who 
were the most strenuous advocates for .gzantiitg to tha 
American colonies their demands, were likewise the most 
sanguine in their predictions of the future wealth and gceatr 
BOOS of America; and at the same time also used to make 
fre^ent complaints of tiie undue influence which the crown 
derirea from the scanty supplies granted to it h^ the kin|^ 
dom of Ireland.! 

Had the American colonies frdly obtained their demuada* 
both the essence of the preset English government, and 
the condition of the English people, would certainly have 
been altered thereby; nor would such a change have been 

• Btinft with doctor FrsDkliD at fate home In Craveo-itreat, wMiia 
aioDtlis before he went back to Aoierica, I BiCDtiooed to bin a few of 
the remarki eoDtained in this ufaapcer, and, la general, that theclaioi 
•r the American colonies directly claabed with oee or ihe vital priiK 
ciples of the EnglWi coBBlitatton. Tbe obeervatton, I remeaibsr, 
•track blm very macb: it led him afterward to speak to aw of the 
czaaainatioo be bad andergone In .the House of Comnioav; and be 
coQCloded with lending me that volume of tbe.Coliectloii of Patlla. 
neatary Debates, in which an aocouni of It is contained. Finding the 
eoiMtitational tendency of tbe claim of tbe American^ to be a si^ect 
not very MDerally anderstood, 1 added a few paragraphs coDoevataff 
it to the Eogiish edttkin 1 some time after gave of this work : and en 




ditlonal paravrapbs i menttoo, leaving in tbe place where tbcy stood 
(page 37). only the general observations on the right of granUar sub. 
■Idiea, wmoh were formerly in the French work. Several of the i dea s , 
and even eaprcsnions. contained hi this chapter, made their appear* 
aoce in the Pnblk Advertiser, about tbe time 1 was preparing the «ist 
edition : 1 sent them myaelf to ttat newspaper, under the signature of 
Adifma. 

i For Instance, the complalati made hi regard to tbe 
the Irish establishment. 
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lacoDsiderabLBif Irat in. proportum. as. the ooIoiiJAi ihoalA 
have femained ia a state of natiooal povinrty.* 



CHAP. XXL 

ConcAtMloDt— A few words on the nature of the divteions 
that take place in England. 

X SHALL ooncliide this work with a few obserrations on 
^e .total freedom from Tiolence with which tiie political 
disputes and contentions in England are conducted and 
terminated; in order, both to give a farther proof of the 

who wished for the presenratlon of 
constitution, ooght to have desired 
colonies might be granted to them, I 
lAean not tony, that the American colonies should have given up 
their claim. The wisdom of ministers, in regard to American affiUrs, 
o.agbt to have been constantly employed in making the colonies nse- 
fttl to this country, and at the same lime in hiding their sidgeclfcKi 
from them (a cauoon, which is, after all, more or Mas used in every 

E^remment upon earth) : it ought to have been exerted in prevent- 
g the opposite interests of Britain and of America from being brooght 
to an issue — to any such clashing dilemma as would render disobe- 
dience on the one band, and the resort to force on the other, almost 
unavoidable. The generality of the people fancy that ministers use, 
a great depth of thought, and much forecast in their operations; 
wnereas the troth is, that ministers, in all countries, never think but 
of providing for present, immediate conttngencies ; in doinr which 
they constantly follow the open track before them. Tlda method does 
very well for the common course of human affairs, even is the safest; 
but whenever cases and circumstances, of a new and unkoovrn nature 
occur, sad blunders and uproar are the con«equences. The celebrated 
count Oxenotiern, chancellor of SWeden, one day when his am was 
expressinir to him his diffidence of his own aUlitiet, and the dread 
wim which he thought of ever engaging in the management of pobUe 
aHUfB, made the following LaUn answer to him: N€»cis,mijlii,fuam 
ptayA emu sajrientid regitur mundut—* You do not know, my son, 
with what little wisdom the world is governed.' 

'Matters having come to an ernption.it was no longer to be expected 
they could be composed by the palliative offers sent at ^ttflTerent times 
from this country to America. When the earl of Carlisle solicited i* 
be at the head ot the solemn commission that sailed for the purpose 
we mention, he did not certainly shew modestv e^nal to that of^tfae 
son of chancellor Oxenstlem. It has been said, ta that stage of the 
contest, the Americans could not think that the proposals thns sent to 

Sem were seriously meant : however, this cannot have been the prin- 
pal cause of the miscarriage of the commission. The fact is. that 
after the Americans had been induced to open their eyes on tbeu po- 
liUcal situation, and rendered sensible of the local advantages o( their 
ooantry; it became in a manner impossible to strike . with tiiem any 
.bargain, at which either nation would afterward have cause to rejoice, 
'of even to make any bargain at all. It would be needless to say any 
•«pore in this place, on the subject of the American contest. 

The motto of one of the English nobility should have been that of 

anisten, in their regulations for rendering the colonies oseAil to the 
ttlier conatry— Fotre s^nt dirt. 
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floandoeas of the prindples oa which the BQgUah gorem- 
inent ia founded, and to oonfate m general the opinion of 
foreign writers, or politiciane, who, mialed by the appa- 
rent beat with which thoeediifpnte« are sometimes carried 
on, and the damonr to which they give occasion, look 
upon Sngland as a perpetual scene of ciTil broil i^ dis> 
sensions. 

In fact, if we consider, in the first place, tiie constant, 
tenor of tiae condact of the parliament, we shall see, that 
whatever different yiews the several branches that com- 
pose it may at times porsne, and whatever use they may 
accordingtly make of their privileges, they never go, in 
regard to eadi oUier, beyond the terms of decency, or 
even of that general good imdentanding which ooght to. 
prevail among them. 

Thue the king, though he preserves the style of his digt 
nity^ never addresses the two houses but in terms of regard 
and affection: and if at any time he chooses to refuse their 
bills, be only says that he will consider of them (le rojr 
M*aviaerdj; which is ce rt ainly a gentler expression than 
the "Wmr^ veto. 

The two houses, on their part, though very jealous, each, 
witbin their own walls, of the freedom of speech, are, on 
the other hand, careful that this liberty shall never bieak 
out into unguarded expressions with regard to the person 
(^ tbe king. It is even a constant rule amongst, them, 
ncTer to mention him when they mean to blame the ad- 
ministration; and those things which they may choose to 
censure, even in the speeches made by the king in person, 
and 'Which are apparently his own acts, are never consi- 
dered bat as the deeds of his ministers, or, in general, of 
tbose who have advised him. 

Tbe two houipe are also equally attentive to prevent 
every step that may be inconsistent with that respect 
■vrhicb tiiey owe to one another. The examples of their 
difBerenoes with each other are very rare, and have been, 
for tbe most part, mere misunderstandings* Nay, in order 
to prevent all sukject of altercation, the custom is, that 
-when one house refuses the assent to a bill present^ by. 
tbe other, no formal declaration is made of such refusal; 
and that house, whose bill is rejected, learns its fate only 
from hearing no nunre of it, or by what the memben may 
be told as private penoas. 
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la «teh howe, <he nculMntalBi mm, evMi tethelM 
«f Aebftto, never to gobey»iid«evtain bovnAB te iMrmam- 
IMT of ^peaking of each other: if fhey were to eflted in 
IhBt nwpectf tiiey woidd oertainly incor Oie oeiiivre of 
Ihe hooM. And as leaion has taught mankind to leflMa, 
in their wan', from aU injuries to each otlMr thathateae 
tendency to promote the main olgect of their conteatkNit» 
ao a kind of law of nations (if I may so express myttAtj 
has been introduced among the penNms whofonn thepi^ 
liaaent and talce a part in the debates: they haire diBes> 
rered that they may very well foe of opfosite pairtfei, and 
yet not hcte and persecote one another. Coning ftesh 
from debates canned on even witii eonaidemlile wamik, 
they meet withont rehictance in the ordinary intereoene 
of life ; and, soapending all hostilities, (hey hold every 
place oat of parliament to be neutral groond. 

In regard to ibo generality of the people, as they never 
are called npon to come to a final decision with respect t» 
any public measures, or expresidy to ooneor in snp po ilia g 
them, they preserve tiiemselves stiU moM ftee from ptaetf 
spirit than their representatives themselves sometiiifesut. 
Considering, as we have observed, the affain of gervern* 
ment as only matter of speonlation, they never have aay 
occasion to engage in any vehement contesti among tihes- 
selves on that accoont; much less do they think of takfa^ 
an active and violent part in the differences of partioBbr 
factions, or the qnanrels of private individnala. And tho« 
fmUy feuds, those party animosities, those victories aal 
consequent outrages of factions alternately snocessfnl : is 
short, all those inconveniences which in so many otiicf 
states have constantly been the attendants of liberty, aii 
which authors tell us we must submit to, as tite price «f 
it, are things in rery great measure unknown in Englaad. 

But are not the English perpetually making oouplaiati 
against tiie administration? and do they not apeak ani 
write as if they were continually exposed to grt ev an ui 
of erery kind! 

Undoubtedly, I shall answer, m a ioeicrty of betngesok 
Jeet to error, dissatisfnctions will neoesaaatly lurise -ttm 
some quarter or other; and, in a free society, fhey wil 
be openly manifested by comjAahits. Besides, m evoj 
in England is permitted to give his oplnfon upon a{ 

-Igects, and as, to watch over tfie adssinistCBtlon, ti^ 
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vumfkibk cf grieTMkOM* is the inroper duty of the wpre- 
seataitfTee of the people, oomplahits miut aecenarily he 
heajrd in rach a goTenunent, and eren more tmpuaal^y, 
and wpoa more enbjecta, than in any other. 

But thoee complainti, it ehoiild be remembered, are not, 
in Eng^nd, tiie criee of op p r e — i on fotoed at last to break 
9ilenoe. They do not mppoee hearti deeply womided. 
Nay» I will go farther — ^they do not eren snppoee Tory 
determinate sentilnente ; and they are often nothing more 
than the first ?ent which men giTe to their new and yet 
imsetlled conceptions. 

The agitation of the popular mind, thenfoffe* is. not in 
Wngiand what it wonld be in other states : it is not the 
sympto m of a pnrfoond and general discontent, and tiie 
fbivrimner of -violent commotions. Foreseen* regulated, 
even hoped to by the constitution, tiiis "^r*"!* m? animates 
all parts of tiie state, and is to be comddered only as the 
beneficial yicisBitiide of tiie seasons. The governing power, 
being dependant on the nation, is often thwarted; bat so 
long as it oontinoes to deserve tiie affection of the people, 
it can never be endangered. like a vigorons tree, which 
stretches its branches far and wide, the slii^test breath 
can pvt it in motion; Imt it acquires and exerts, at every 
moment, a new degree of force, and resists the winds, by 
the strength and elasticity of its fibres, and the depth of 
its roots. 

In a word, whiritover revolutions may at tiines hiqipen 
among the penons who conduct the public afiirs in Bug. 
land, they never occasiott the shortest interruption d tiie 
power of the laws, or the smallest diminution of the se> 
cwrity of individuals. A man who stamild have iiicurred liie 
enauty of the most powerlnl men in the state— what do I 
say f~though h*ted, like another VtUinim, drawn upon 
himself the united detestation of all partiee— might undM* 
the protection of the laws,- and by keeping within the 
bounds required by them, continue to set both his enemies 
and the whole nation at defiance. 

The limits pr e s cri bed to this book do not admit of enter- 
infi into, any furtiier particnlaze on tlm subject we are 
treatias here; but if ,we were to pursue this inquiry, and 
investigate the influahce which the Bn^Osh government 
baa on the manners and customs of the people, perhaps 

O 
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we ihoiddflnd, that, instoad of iatpiriiig thflm with mj 
diipotfliioli to disoidor or onurehyy it produces in tiieoi A 
qoito oontrary eflbot Am tiiey see tiie highoot powen in 
the state oonstMfttly sohmit to the laws, and ttey foedvt, 
tiienisriTeSf sudi a certain protection from those Inwswhcn- 
•▼er they appeal to tbem, it is impeasible bat tbay tamt ia- 
sensibly eontract a de^»-rooted rererenoe for them, wbidi 
eanet no time cease to haye some inflnence on flieir ac* 
tions. And, in liMt, we see, tibat even die lower daai <rf 
the people in England, notwitiutanding the apparent ex- 
cesses into which they are sometimes hurried, possess a 
spirit of jostioe and order superior to what is to be observed 
in the same rank of men in otiier ooontries. The extia* 
Mdinary indulgence which is shewn to accused persons <rf 
every degree, is not attended with any of those penicioai 
eonseqnenoes which we might at ftrst be apt to fear from 
It, And it is periiaps to ^e nature of the English consti- 
tntlon itielf (however remote the cause may seem), and to 
the spirit of jostioe which it continxuJly and insensibly 
diAwes through all orders of the people, that we are to u- 
eribe the singular advantage possessed by tlie Bngliili na- 
Itott of employing an incomparably ndlder mode of adnl- 
aistering Jostioe in crindnal matters than any otiier natioB, 
and, at the same time of affording, perlia|is,fiBwer instances 
ef violenoe ct cmelty* 

Another oonseqoence which we miglii observe here, if 
flowing alsofrom the principles of the E4ll>'h govenmieat, 
is the moderate behaviour of those who are invested wift 
any branch of pablie authority. If we look at the conduct 
ef pabllo oflksers, from ^e minister of state, or tiie judge, 
down to the lowest cdfeers of justice, we find a spirit «f 
fiifbearanoe and lenity prevailing in England, among tfic^ 
persons In power, which cannot but cr«fl|bia2|nrise In tbosi 
who have visited othet' countries. W^' 

Two dienmstattoes more I shall numtion here, as p» 
eoliar to England; namely ^e constant attention of tb, 
legislature in providing for the interests and welfiare of tb 
people, and the indulgence shewn by them to their ver? 
preindioes; advantages diese which are, no doubt, ttie ooih 
seqioenoe of the general spirit that animates the whole Bar 
Ush government, but are also particulariy owing «d fkl 
drcnmstanoe peculiar to it, of having lodged the actid) 
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put of togidAtioA in the hantb of tho icpuMiuHUfoi «f 
the JMdum, and comniitted the can of aneriating the grie- 
▼anoee of the people to penoos who either feel them* e^ 
MO them nearly, and whose saieet padi to adnmoement 
and lame is to be active in finding remedies tm them. 

I mean not, however, to affinn, tibat the English goreni- 
ment is firee from abuses, or that all possible good laws are 
enacted; but that there is a oonstant tendency in it, both 
to conrect the <me and i mp rore the other: and that all the 
laws wfajdfc are in being are atrietfy exeeated, whenenrer 
appealed to, is what I look npon as the cfaaracteristie and 
nndispated advantage €i Htm English ooiutitation — a eon- 
Btitation the more likely to prodnce all the effects we haw 
mentioned, and tu proeore in general the hapless of tfie 
people* since it has taken mankind as' they are, and hai 
not endeavoured te prevent every thiog, but to regulate 
every thiog; I sh4l] add, the more diAcnlt to discover, be* 
cause its form is complicated, while its prindplee are na- 
tural and simple. Henoe it is tbat die poUtidans of an- 
tiqnity, sensible of the ineonvenienoes of tiie governments 
they Iwd opportoaities of knowing, wished for tiie eeta> 
blishment of such a government, without mndi hope of 
ever seeiog it realised:* even Tadtos, an excellent judge 
of political snlgeets, considered it as a projeet entirely chi- 
merical.t Nor was it because he had not tiiought of It, 
had not reflected on it, diat he was of dils opinion : he 
had sought for snch a govemment, had had a glimpse of 
it, and yet continued to pronoonce it impractioable. 

Let us not, therefore, ascribe to the confined views of 
man, to his imperfect sagadty, the discovery of this im- 
portant secret. The world might have grown old, genem- 
tiona might have succeeded generations, still seeking it in 
vain. It has been by a fortunate cnOnnction of joireum* 
stances— I shall add* by tiie asaistanoe of a favonralde sltn. 
ation^that liberty has at last been able to erect hctself a 
temi^e. 

Invoked by evory nation, but of too delicate a nature, 
as it should seem, to subsist in societies formed of sndhim- 
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Ub.tT. 
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perftttt beings as mankind, she shawad, and merely shaved 
hanelf , to the ingenimu nations of antiquity who inbaibik- 
ed the south of Europe. They were oonstantly mistaken I 
in die fonn of tiie worship they paid to her. Am tliey con- 
tinually aimed at extending dominion and conqueet over 
other nations* they were no leu mistaken in the spoit of 
that wosship; and tiuragh they continned for ages to pay 
^leir dCYOtions to Ihis divinity, she still continned, with 
regard to them^ to be the unknown goddess. 

Excloded, since that time, irom those places to which 
she had seemed to giro a preference, driven to the extra- 
ndty of the western world, banished even oat of tiie con- 
tinent, she has taken refoge in the Atlantic Ocean. Then 
It is, that, fireed firom tiie dangers of external diatarbanoe, 
and assisted by a happy pre-arrangement of things, ahe 
has been able to display the form tiiat salted her; and she 
has f oond six centories to have been necessary for the com- 
pletion of her work. 

Being sheltered, as it were, within a citadel, she time 
reigns over a nation, which is the bettor entitled to her fit- 
voars, as it endeavoors to extend her onpure, and carries 
with it, to every part of its dominions, the blessings of in- 
dostry and equality. Fenced in on every side (to use the 
ooqpressions of Ghamberlayne) with a wide and deep ditch, 
the sea — guarded with strong out- works, its ships of war, 
and defended by the courage of her seamen— she preserve* 
that mysterious essence, that sacred fire so difficalt to be 
kindledf and which, if it were once extingoisiied, would 
perhaps never be lighted again. When the woild ahaO 
have been again laid waste by conquerors, she win stiD 
continue to shew mankind, not only the principle tiiat 
oaght to unite them, but, what is of no less impoirta&ce,of ^ 
the form under which they ought to be united. And the 
philosopher, when he considers the constant fate nf civil so- 
cieties among men, and observes the numemos aadpower- 
ftil causes which seem, as it were, unavoidably to oondud 
them all to a state of political slavery, will take teaialort in 
seeing that Liberty has at length disclosed her nature an4 
genuine principles, and secured to herself tax asylum, 
against despotism on one hand, and{N>pular KcentkwMneM 
on the other. 
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Ahcrioam colonies, thtir claim of yoting loppliti to tb« 
crowo hurtfaU if obtained, to the English constitution, S80, 
S81. What ought to have been the general conduct of mi- 
nisters in regard to the colonies, fiOS. 

Appeal, in case of mnrder, its effects, and'to whom a^ 
lowed, 6£. 

Army, restrictions on the power of the king in regard to 
the keeping of it, 68, 63. Is not, in England, the means of 
sopporting the authority of the crown, 830. How little its 
assistance was useful to James II., 851, 858. See Military 
Power and Crown. 

Arrest, method of, in civil causes, by the English laws, 
74. By the Roman laws, 76, 77* The alterations in the Eng- 
lish law in that respect, 77* 

Asaemblies, popular, the disadvantages they lie under in 
regard to each coming to any deliberate well-weighed reso* 
lution, 144, 145. The advantages a few distinguished citi> 
zens have over them, 147* Tulip's passage concerning them, 
132. See People, Commonwealths, Rome. 

Athens, arbitrary proceedings of its magistrates, 1A7. 

Aula Regis, what kind of court, 86. The court of Com- 
mon Fleas dismembered from it, 73. The court of King's 
Bench may be considered as the remains of it, ibid. 

Author, occasional personal remarks of his, 808. 839, 
note. 843, note. His 'Memorials of Human Superstitioi^ 
quoted, 874, note. His conversation with Dr. Franklin, 881. 

Barons, originally, in a great measure, independent ^ia 
France, 84. Not so in England, SG, Unite in a common 
cause with the people, 89. 189. 844. 

Beauchamp, lord, procures the passing of % bill for limit> 
iog personal arrests, 77* 

BUls, how deliberated upon and framed, 51, 58. 138. 136. 
163. See Commons and Parliament. / 

Bill of RighU, an account of, 47. Utility of its provi- 
sions, 191* 
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Blackstone, judge, quoted, 58. 90* note. 110, note. SOI. 
SIO, note. 
Burnet, biihop, quoted, SOS. 25£. 

Ccsftr, public speech of his quoted, 811. 

Censorial power, that established in Rome only a aenato* 
rial artifice, l66. See Press. 

Censors, in Rome, might remove a man from one tribe 
into another, and elect senators, 156, note. 

Chancery, court of, its office in regard to the framing of 
irrits, 88. Set Equity, courts of. 

Charles I. sltetch of his reign, 48—45. Maintains his 
ground eleven years against the violent, political, and reli- 
gions spirit of his times, M7. His attempt to sein the five 
members led to the civil war, 84B, note. 
. Charles II. conduct of, 44. 

Charta Magna, substance of, 31, 38. 

CMcero quoted, 80. 88. 151, note. 158, note. iSt, note. IQT* 

Civil English laws, divided into unwritten and written 
law, 71. The sources of the unwritten law, ibid. How fiir 
the civU law is a part of the same, 78. What the written lav 
is, ibid. Peculiarities of the English civil laws, 77. Refine- 
ments and subtiltles in them, ib. dtc. Compared witti tbe 
old Roman civil laws, 81. 

Civil power in England, how superior to the military, 
848.850. 

• Civil R6man laws, the constent dislike of the English 
lawyers for them, 69, 70. Formalities in the ancient Romui 
laws, 79* The different collections of them, 98. 

Coke, sir Edward, quoted, lOT, note. 109, note. 13^ note- 

167. I 

• Comines, Philip de, quoted, 38, note. 

Commons, English, their origin under Henry III. «nd 
Edward I. 33. How inconsiderable their weight at first, 5|. 
This soon increases, ib. Farther advances, 88, 39. How tbe 
house is constituted, 48. Vindicate the right of taxatio: 
against the attempte of the crown, 40. 48. And of the lordi 
Co. See Taxation. They cannot vote by proxy, 138, note 
Enjoy a freedom of debate superior to that ever possesstc 
by any popular assembly, 136. They are debarred 'from asjl 
share in the executive authority, I60. Are thente led t:^ 

->nre the people faithfttlly, l6l. Striking instencesof thbi: 
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the tifwk ^tt»j have framed at particular tlnwi, 190, 191, 
&e. And in their watching their execution, 0OO» Ml, Bava 
imp^a^hed the servants of the crown and jadfes, 201, 902. 
Tbefjp-Jproceedings in the case of sir John Coventry, SOS. 
See ^arHament and Representative. Abridge their own per^ 
aoonl priviieges, £06. Do strict justice on their own mem- 
bars, ibid. Their attacks on tiie crown's prerogative de* 
featad ^. the lords, 9X8. They in their turn defeat the lika 
attemifts'from the lords, £19. 

CpdBinonwealths, the people in them apt to be misled by 
fav««^te jeaders, 118, II9, The division of the exeentive 
aothoiity ^tbat takes place in them, makes it very difllcult to ' 
lajat iindev proper restraint, I89. The people unavoidably 
betrayed by tiiose whom they trust with power, 1S5. lSf» 
159. Jtevolutions always conduded, in them, in a manner 
disadvantageous to public liberty, 182. See Revolihions. 
The laws to secure the liberty of the citisens, besides being 
imperfect, are not even carefully executed, 192, dtc. Cannot 
Bobsist without certain arbitrary powers, contrary to the li^ 
bert j of the citiaens,228. Do not admit Uie liberty of speak- 
ing and writing, and, perhaps, cannot, 230. The power of 
the government supposed by law to be unboanded, till 
•topped by some positive regulation, 24S. By what meaas 
cominonwealths generally lose their liberties, 256. Omat 
diftculty for the people in them to preserve their rights, 
807. See Kome and Geneva* 

Conquest, the, is the real era of the formation of the pre* 
•ant English government, 22. 

Constitution, English, the eras of its formation, tS* 88. Itf. 
eg. Being different from that of all otiier free states, cannot 
fall into ruin from the same causes, 254. Causes tiiat ope* 
rate for its preservation, 258. Endangered by the oiBce of 
Colmnbns to Henry VII. 262. Farther reasons of its future 
prcaervation, f65. How it rises again, after being in a man- 
ner overwhelmed, 266. Dangers to which It may be exposed, 
ibid. In what circumstances it may be looked upon ae an. 
nifailatfld, flOr. Meddling with it, npon the score of improve* 
neat, may proee very daa|erou8 experiments, 268, 271* 
Sea Grown.. Wtfold have been altered by granting the Ame- 
tieana'tlwiv claimat tt&U See Taxation. Seems to diffuse a 
spirit of order and justice among' the lower classes of 
penple, 286. Stcft a one wished for by the politicians of r 
ti(|»ity^<W?. • 
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CoBSuU, the «ra' of their creatioD, and nakare of their 
office, IBS. Unrestrained power, 155. IQS. See Rome. • 

Coronation oath, 63, note. 

Coventry, sir John, his .ease, SOS. Beaentment of the 
eommons, and their bill, ibid. 

Courts of law, in England, their names and fonetions, 
73, 74. Kept by .parliament under atriet rules, 907* The 
great impartiality of their proceedings, 906, dec. See I«ws 
and Jury. 

Cromwell, his fruitless attempts to form a popular assem- 
bly obedient to him, S33. 

I 'rown, its power much superior in England after the Con- 
'\y' ist to what it was in France, £5. The barons compelled to 
iir"'e with the commonalty, to restrain its power, fl9. Its 
praseut constitutional prerogative, 53. Restraints it lies 
under, 54. o7" Totally dependent on the people for its sup- 
plies, 55. Usefulness of its power in preventing any citiacn 
ur popular leader from acquiring a degree of power danger- 
ous to public liberty, 121. Instances of it, 1S6, note. Is not 
to make open proposals to parliament for their assent or 
disseqt, 137, note. ]|Iay send messages to each honsoj and to 
.what effect, ib. note. Unites in itself the whole executive 
authority, 160. Thereby produces a union in a common 
cause among all orders of subjects, 162. Is like anever<-aub- 
sisting CJ^fthage, that maintains the virtue of the repre* 
seotativ<,^«^f the people, l6s.. Farther illustration of the 
same faco, , ^. 204. The power of CrowrtB has not produced 
theso effect:^ m other countries, 213. Instances of this. 214. 
The atabiUty of the executive power of the English crown, 
215. Is a great peculiarity of it, 217. Is not a snbiect to be 
explained here otherwise than by facts, 918. Its power al- 
ternately defended by the two houses, ibid.. The secret for* 
bea ranee of the two houses from invading its prerogative, 
::S0. Remarkable instances of this, 221,222. Its secure power 
rendered conspicuous in the facility with which it dismissa 
great men from their employments, 223. Kot so in other mo- 
narchies, 224. The facility with which it dismisses the par- 
liament, 225. Never attacked except by persons who posi- 
tively laid claim to it, or at least upon national grounds, 
226. Its power more secure in itself, but not so indelibly 
annexed to the person of an individual as in other cona- 
*ries, 227. The secret causes of its peculiar stability forms 

bject more properly belonging to philosophy .thnn to po> 
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IHIes* IMd. OfMt idTuitagas reMll from this stability, 
288. I. X1i« iimMroiis restraints it is' able to bear, aad great 
freedom it can allow the snbject at ite expense, ib. IJ. The 
liberty of speaking and writing, sao. III. The vnlimited 
freedom of debate in parliament, 8S8. IV. The union amoa]( 
all orders of subjects in defence of pobllc liberty, S36. 
V. Tbe unlimited freedom allowed to the people of meddling 
trith gOTomment affairs, ibid. YI. The impartiality with 
which justice is administared,without respect to persons,SS7«- 
VII* Needlessness of an armed force to support its power, 
299. Vni. Its strict respect even for the letter of tiie law^ 
eM. JX, The lenity used in the administration of criminal 
justice may, perhaps, be ascribed in great partto the general 
security which the stable power of the crown gives tb the 
-wliole machine of gOTemment, 245. Tbe great power the 
crown fonnerly deriyed from its dominions beyond sea, 
supplied afterward by hidden circumstances at heme, 846. 
Inatauces of this great power without the support of an 
armed totte, 24T. It keepe the military power iu a surprising 
atate of snbjectioh fo th^ law, 248. Instances of this, 249, 
note. Beally cottid not, in the general situation of things, 
derive any- assistance from a standing army against the 
people, 251. The method it should adopt for setting aside 
the present constitution, 25S, nottf. Its pbwer is wholly an- 
nexed to the civil branch of its office, 25S. Hh^* concern, 
ing its effSsctual foundations, ibid. Prevents ) English 
constitution from being destroyed in the sairt* manner the 
Roman republic was, 256. The great usefulness of its veto 
power, 261. Considerations on the attempts to abridge its 
prerogacrtve, 20r- In what circumstances these attempts 
might be brought to succeed, 2€8. A comparison between 
its prerogative, and that of the kings of Sweden, before the 
last revolution, 260. The abridging of its prerogative might 
not answer the expectations of those politicians who wish 
for it, 270, &e. Sketches of the dangers to public liberty that 
might arise tiaerefrom, Vfi. The rule to be followed in pur. 
suing such attempts, 874. How dependent on the people for 
its supplies. See Taxation. 

Debate, freedom of, secured by the bill of fights, 66. See 
Propounding. How conducted in the English parliament, 
SI. 194. The unlimited freedom exercised in the English 
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CoMttli, the era of their creatum* aad nature of their 
office, 188. Unrestrained power, 155. 19** Sea Rome. ■ 

Coronation oath, 63, note. 

Coventry, sir John, his .ease, SOS. Eaeentment of tlie 
eommons, and their bill, ibid. 

Courts of law, in England, their names aad functions, 
73, 74. Kept bj .psrliament under strict rules, SOT- The 
great impartiality of their proceedings, fl08, &e. See Iaws 
and Jury. 

Cromwell, his fruitless attempts to form a popular •saem- 
biy abcdiaatto him,S3S. 

«>own, its power much superior in England after theCon- 
'< v'^st to what it was in France, £5. The barons compelled to 
vote -with the commonalty, to restrain its power, ii9. ICs 
prsseut constitutional prerogative, 53. Restraints it lies 
under» 34. ^7- Totally dependent on the people for its sop- 
plies, 55. Usefolness of its power ia preventing an j eitiaen 
ur popular leader from acquiring a degree of power danger- 
ous to public liberty, 121. Instances of it, 126, note. Is xkot 
to make open proposals to parliament for their aasent or 
dissegt, 137, note. Ufay send messages to each hoosoj suid to 
what effect, ib. note. Unites in itself the whole executive 
authority, l6o. Thereby produces a union in a common 
cause among all orders of subjects, l62. Is like auever-aub- 
sistiag C^thage, that maintains the virtue of the repre- 
seDtativ<,^<jDf the people, l63.. Farther illustration of the 
same fac^ , ^^. 204. The power of Crowns has not produced 
thcbo effect;^ ^n other countries, 213. Instances of this, 214. 
TUt stability of the executive power of the English crown, 
£15. Is a great peculiarity of it, 217. Is not a subject to be 
explained here otherwise than by facts, 218. Its power al- 
ternately defended by the two houses, ibid. The secret for- 
bearaDce of the two houses from invading its prerogative, 
^20. Remarkahleinstancesofthis,221,222, Its secure power 
rendered conspicuous iu the facility with which it dismisses 
great men from their employments, 223. Not so in other mo- 
narchies, 224. The facility with which it dismisses' the par- 
liament, 225, Never attacked except by persons who posi- 
tively laid claim to it, or at least upon national grounds, 
226. Its power more secure in itself, but not so indelibly 
annexed to the person of an individual as in other coun- 
tries, 227. The secret causes of its peculiar stability form a 
ibject more properly belonging to philosophy .tiiaa to po- 
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lilies, Ibid. OfMt idTuitagas reMlt from thii staMlitj, 
S88. I. The nvoMrooB rvstrainte it is able to bear, and great 
freedom it can allow the subject at its expense, ib. IJ. The 
llberfy of speaking and writing, sao. III. The vnlimited 
freedom of debate in parliament 888. IV. The union amoa]( 
all orders of subjects in defence of pobllc liberty, 936. 
V. The unlimited freedom allowed to the people of meddling 
with goTemment affairs, ibid. YI. Hie impartiality with 
which justice is administered,witiiont respect to persons,SS7« 
VII. Heedlessness of an armed force to support its power, 
899. Vni. Its strict respect even for the letter of the law; 
eM. IX, The lenity used in the administration of criminal 
justice may, perhaps, be ascribed in great part to the genertl 
security which the stable power of the crown gives tb the 
whole machine of government, 840, The great power the 
crown formerly derived from its dominions beyond sea, 
supplied afterward by hidden circumstances at heme, 846. 
Instances of this great power without the support of an 
armed forte, 84T« It keeps the military power in a sarpriting 
stato of subjection to the law, 848. Instances of this, 849> 
note. Really cottld not, in the general situation of things, 
derive any- assistance from a standing army against the 
people, 851. The method it should adopt for setting aside 
the present constitution, 858, nottf . Its power is wholly an> 
nexed to the civil branch of its oiBce, 85S. Hir^ concern* 
Ing its elfoctual foundations, ibid. Prevents ^ English 
constitution from being destroyed in the san* manner the 
Roman republic was, 856. The great oscfiilness of its veto 
power, 861. Considerations on the attempts to abridge its 
prerogatfve, 86r* In what circumstances these attempts 
might be brought to succeed, 868. A comparison between 
its prerogative, and that of the kings of Sweden, before tisc 
last revolution, 860. The abridging of its prerogative might 
not answer the expectations of those politicians who wish 
lor it, 870, &c. Sketches of the dangers to public liberty that 
might arise tiaerefrom, vfi. The rule to be followed in pur- 
suing sneh attempts, 874. How dependent on the people for 
its supplies. See Taxation. 

Debate, freedom of, secured by the bill of fights, 66. See 
Propounding. How conducted in the English parlia 
51. 154. The unlimited freedom exercised in the f 

08 



802 INDEX. 

CoBSoli, tht.era'of their cr««tioa, and nature of their 
office, 188. Unrestrained power, 155. IQS* See Rome. 

Coronation oath» dS, note. 

Coventry, sir John, his .ease, SOS. Eesentment of the 
eommons, and their bill, ibid. 

Courts of law, in England, their names and fanctioai, 
7S, 74. Kept by .parliament under atriet rules, 207. The , 
great impartiality of their proceedings, «06, dec. See Laws 
and Jury. 

Ciomwell, his fruitless attempts to form a popular assem- 
bly obedient to him, S3S. 

I rown, its power much superior in England after the Con- 
>,. ist to y^bat it was in France, £5. The barons compelled to 
I'l 'e vith the commonalty, to restrain its power, S9. Its 
praseut constitutional prerogative, 53. Restraints it lies 
under, 54. 57.. Totally dependent on the people for its sap- 
plies, 55. Usefulness of its power in preventing any citiaea 
ur popular leader from acquiring n degree of power danger- 
ous to public liberty, 1£1. Instances of it, 126, note. Is not 
to make open proposals to parliament for their assent or 
dissent, 137, note. ]|Iay send messages to each hoosoj and to 
what effect, ib. note. Unites in itself the whole executive 
authority, l6o. Thereby produces a uoion in a common 
cause among all orders of subjects, 162. Is like an ever^eab- 
sisting C]^thage, that maintains the virtue of the repre> 
seDtativ<j, ,pf the people, l6s.. Farther illustralaoa of the 
same faci., ^ ^, 204. The power of Crown* has not produc«l 
thcbo effect!* in other countries, S13. Instances of this, 21i. 
TUfc atabi'iUy of the executive power of the English ctovb, 
215. Is a great peculiarity of it, 217. Is not a subject to be 
explained here otherwise than by facts, 218. Its power al- 
ternately defended by the two bouses, ibid. The secret for* 
bea ranee of the two houses from invading its prerogative, 
•2.20. Remarkable instances of this,221,£22. Its secare power 
rendered conspicuous in the facility with which it diamissos 
great men from their employments, 223. Not so in other mo* 
narchies, 224. The facility with which it dismissea the par- 
liament, 225. Never attacked except by persons who posi* 
tively laid claim to it, or at least upon national grounds, 
226. Its power more secure in itself, but not so iadelibiy 
annexed to the person of an individual as in other cona* 
tries, 227. The secret causes of its peculiar stability forms 
subject more properly belonging to philosophy .tt&ma to po< 
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nties, Ikid. OrMt idTuitagM reMlt from this itiMUlr, 
SS8. I. Th« nooMroiis reitrainte it is able to bear, and great 
freedom it can allow the labject at its expettse, ib, II. The 
liberty of speaking and writing, sao. III. The nsUmited 
freedom of debate in parliament, 89S. IV. Tha union mnott]( 
all orders of subjects in defence of public liberty, S36. 
v. The unlimited freedom allowed to the people of meddling 
with gOTcmment affairs, ibid. YI. The impartiality with 
which justice is administered,withottt respect to persons,SS7« 
VII. Needlessness of an armed force to support its power, 
tsg. VHI. Its strict respect even for the letter of the law; 
fiM. IX, The lenity used in the administration of crifflinai 
justice may, perhaps, be ascribed in great partto the genaral 
security which the stable power of the crown gives tb the 
whole machine of government, 24$, The great power the 
crown formerly derived from its dominions beyond sea, 
supplied afterward by hidden circumstances at heme; 346. 
Instances of this great power without tiie support of an 
armed fMte, 24T* It keepe the military power in a surprising 
state of subjection to the law, S48. Instances of this, S49, 
note. Really could not, In the general situation of things, 
derive any assistance from a standing army against the 
people, 951. The method it should adopt for setting aside 
the present constitution, 85S, notd. Its power is wholly an- 
nezed to the civil branch of Its office, S5S. Hir* concern, 
ing its effSsctual foundations, ibid. Prevents ■: English 
constitution from being destroyed in the Uxn- manner the 
Roman republic was, S56. The great uscfrilness of its veto 
power, 861* Considerations on the attempts to abridge its 
prerogative, SOT* Iu what circumstances these attempts 
might be brought to succeed, 8€8. A comparison between 
its prerogative, and that of the kings of Sweden, before tise 
last revolution, fl69i The abridging of its prerogative might 
not answer the expectations of those politicians who wish 
for It, fro, &e. Sketches of tiie dangers to public liberty that 
might arise Uterefrom, 9ti. The rule to be followed in pur- 
suing such attempts, <74. How dependent on ttie people for 
its supplies. See Taxation. 

Debate, freedom of, secured by the bill of fights, 66. See 
Propounding. How conducted in the English parliament, 
51. 154. The unlimited freedom exercised in the English 
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parlUuMoi not IbUowad by any bad coaM^wfMat, ud 
why, tS4, S35. 

I^aiBocracy, remarks on, 44. 

Dictator*, their great power, 151. 19S. . Thair afaaolote 
power waa ofken aseful, iSQ, See Rome. 

Dissotationof the parUaineDt, ita efiecla» A). JRaaaly e^ 
feated by the crown in England, 486* 

Edward LfSomamed the English Jastinian, 33. 
. Elections, laws relating to them, 48. 66. OrenTlUe's hill 
for deciding contested elections^ 67, note. Advantages arts* 
lag from the right of the people to elect representatives, 
164.176. See People. 

Eliaabeth, queen, the inquisitorial court of BigbCommis* 
sion, established during her^eign, 41. 

Emancipation of sons, in Rome, manner of, 87. 

England, the power of the king becomes very g^eat at the 
era of the Conquest, 85. The lords or barons much depcBo 
dent on the crown, S6. Are thence compalled>tafMiite in a 
common cause with the people. 29. Different from Wnact, 
in forming one compact united kingdom,-31.,Thia circum- 
stance favours the establishmentof public Uberty,ibid« A p«> 
culiarity of its government, via. the advantageous manner to 
pnblic liberty, in which revolutions have cotfst^ktly been 
concluded, 180, ^< Tlie strictness with which laira favoor- 
able to the liberty of the subject are executed, 109, Ace. Sc« 
Commons. Remarkable impartiality in, the. courts of lav, 
808. Instances quoted, 8O9, note. 810,.note. farther stric- 
tures on the same subject, £38. Singulariaw-doctrine, eon- 
ceming the authority of government, and the liberty of the 
subject, 843. The people's* situation different from that of 
the people in Rome, i55. See People. The balance of the 
people in government is connected with' the right of pro- 
perty, 858. See Taxation4 Divisions among the people 
never carried very far, 884. The lower class possessed of a 
considerable spirit of order and jdstice, 886. 

Equity, courta of; an inquiry into the meaning of the word, 
and their real office, 86. A court, of this kind existed io 
Rome, 87* See Prsstor. Remedies afforded by the Engli&li 
courts'of Equity, 9Q,- How these courts were firat inatitoted, 
90. The opposition they met, ibid. Their -method of pi«- 
'eeding to enforce appearance, and submission to their dt- 
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er«es^ii>iil. Ar»tkept within raujeli more ttriot |)oiind» than 
the prflBtor's c<tuity court wu in Rome, 91.. Farther defini- 
tion of their office, 93. 

£xecotiTe power, lodged in the king, is more easily re- 
pressed when xenftned to a sole indivisible scat, 187. &c. — 
is talvn ont of the. hands of the representatives of the peo- 
ple, 160. .Oreat .advantages thence arising, 161. See (Crown. 

Faire sans dire, the motto qvoted, 882, note. 

Favoorite of the people, how prevented in the English 
oonatitntion from acquiring a power dangerous to public 
libeity, 1£1)&«. See Commonwealth. 

Felton, his answer to the bishop of London, 109, note. 

Feudal^ government introduced in France through a long 
series of cyents and years, £S. Is introduced suddenly and 
at once in England by the Conquest, 85. Consequences of 
this difference, 86. 

Fictions of law, 86. 

France, the feudal government was established in it very 
slowly, 2S. The crown was at first elective, 84. The autho- 
rity of the Icing originally .very inconsiderable, 84. 86. The 
barons were in great measure independent of the crown, 
ibid. These circumstances were prejudicial to the liberty of 
the people, 86. The kingdom was formed by an aggregation 
of di^erent sovereignties, 87. TIm remarkable treaty by 
which the ifar for the public good was terminated, 38. Ge- 
neral est^es, how constituted, 34, note. The third estate, or 
eommpns, never possessed any weight, ibid. A remarkable 
insurrection, 36. Edits cnr^gistr^s, d8. Expedient for dis- 
missing the parliament of Paris, 885. The jealousy of the 
orown against that assembly, 833. Comparison between the 
French and English constitutions in regard to the right of 
taxation, 876, 8T7* 

Franklin, Dr. quoted, 880, 881. 

French language introduced into the English laws by 
William the Conqueror, M. Is still used by the king in de. 
cUiing.bis intention to the parliament, ibid. 

General w;arrants, aet aside, fl6l, note. 
Geneva, republic- of , mentioned, 134. 146. 173. 861, notes. 
George 1., king, led into an imprudent, step, 868. 871* 
note. 
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OeiiiMiiy, by what e»iiM the growtb of tlu power of Um 
crown WM checked there, ST» note. 

Oracohi, how forsaken by the people, l5e« 

Grand jary, its office, 108. 

Grecian commonwealths, rerolntiona in th«n only fa- 
Toarable to the partienlar interests of leaders aad deaa- 
gof nes, 188« The reproach made them by Caeary 811, note. 

Ooise, death of the dake of, 884. 

Habeas Corpus ac^ when passed, and for what purpose, 
114. The tenor of it, ibid. The particular occasion of it, 
901. Eicpresstons of jad(Se Blackstone on tiio eubjoct, ibid. ^ 
By what means finally settled, 86l. 

Hale, judge, quoted, 33. Hte description of the ofiee of 
a jury, 167, 106. 

Henry I., charter of, SO. 

Henry Vin.,his great power, 40. Was unsupported by a j 
standing army, 215. 

Holt, judge, remarkable opinion delivered by him, 179* 

Hugh Capet, the first hereditary king in France, M. The 
haughty answer of a French lord to him, 96, note. 

Hume, Mr. a few words on the character given by him of 
James If., 847* note. 

James I., liberty begins to revive in his reign, 41. His 
< lofty notions concerning regal authority, ibid. Keeps his 
ground against the restless spirit of the times, 247. 

James If., how his dethronement was effected, 46. Was 
inexcusable in bis conduct, 847. Received no assistance 
from his numerous army, 851. 

Impeachment, pub^c, what, and its effects, 64. The king's ^ 
pardon no bar to the prosecution Of an impeachment, 65. 
Can it prevent the execution of the judgment i ibid. In- 
stances of ministers and judges impeached by ttie commons, 
66, er* 80O~-806. 

Imprisonment, the methods fofmerly used for liberating ^ 
imprisoned persons, 113. They were insufficient against tb< 
power of the court, ibid. A new force given to them by tbe 
petition of right, 114. Habeas Corpus act, ibid. 

John, king, grants the great charter, 31. 

Johnson, Dr. Samuel, his opinion concerning tho office of < 
the courts of equity examined, 86. * 
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JadfM, iiid«ptiidMe« of, Iff, Thffir office, io erlmiaal 
eaoMs, is oaly to direct the jury, anil alterwajrd to pro- 
Qoance the Uw, lo6. Canootftlterniodoof pnnisfaiiMO^ llOt 
Instances of judges impeached, SOI. SeeConrts. 

Judicial power, in regard to criminal matters, tbo aeee^ 
aary cautions in establishing su<^ power, g5, &c. Shonld 
aot be trusted, especially in a free state, to any too power- 
ful persons or bodies, 99. Allusions to the French conrtsof 
law, 100, note. See Trial. May be said in England to be 
in the hands of nobody. 111. Lodged in the people, AM. 

Junius's Letters quoted, 106, note. flOl. 

Jury, how they are to shape their verdict, 106. MnsC de- 
cide both upon the fact and the cruninality of it,107. What 
rales must be followed in their opinion, ibid. Judge Hale*s 
remarkable passage in that respect, 106. Usually pay a great 
regard to the judge's direction, 11£. The effect of their re- 
commending to miercy, ibid. See Trial and Judicial 
Power. 

Justice, impartiality of its administration, in £ngli&d, 
SOB. £37. See Law and Judicial Power. 

King, his prerogative by the constitution, 48. 59, 53. The 
restrictions set by law upon the exercise of the same, 5&> 
57. 60. He is not to interfere, nor bis privy-councU, in the 
decision of causes either civil or criminal, 68, note. It is 
dispnted whether he can remit the prosecution of a sen- 
tence awarded in consequence of an impeachment, 65, Kot 
to be named in debates^ IM. .The last instance of one oslng 
bis negative voice, 282. See Crown. 

Laws. See Legislation. Laws of England, 71* Difficnlly 
in proc.nriogjttst ones, 142. All who can influence the exe- 
cution of them are to be strictly watehed, ISQ, A very ne- 
cessary caution in framing them, 160. • 

Law, criminal, how strictly the letter of it is adhered to 
in England, without any extension, 108. 244. Oreat mildness 
of it, 112. See Punishment. 

I^islative power, bow formed in England, 48, dec Ad- 
vantages arising from its being divided, 130, &c. Remark- 
able constancy in its operations in England, ibid. Not so in 
ancient commonwealths, 131. See Parliament. . 

Legislation, mode of, in commonwealths, 133. Inconve- 
nieacy of it, 134. The manner in which laws are framed in 
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Sttflaad, aS5. AdvmtegM of the MiiM» 138. 8w Pro- 
pooodinf . Woold it be an sdvaiiUc* if laws wtr* •aactcd 
bf th« paopl* at large i 14£— 14B. See People. 

Liberty, eaasee of EBglbh, S8, 2^, Its progreea, 30, Ac. 
Pviraie libel ty. Of. Tbe word nmch mieapplicd or miewi- 
dentood, 139. A more aecurate defioitton of the aaoie, 141. 
Uow the provieiont to'aeeure it ehoold be directed, IS9. 
Singular la««doetriae ia Bogland oonoeming the liberty of 
tbe subject, «44r 

Xivj. qooted, 145. 151. 183. 185— 1B7. 195, 19«* 

Lords, the house of, bow constituted, 50. Not suffered by 
Ike eooiBons to frame, or even alter, a aoney*Mll, 51. 60. 
Make it a standing order to reject all money-bills to which 
Wile of another nature have been tacked, 56. 218. Have not 
given up their claim In regard to altering money-bills, 5o, 
DOte. The great pre-eminence allowed them^in point of ce- 
remony, over the commons, ISS. Can vote hy proxy, ibid. 
Unite in a common cause with the people against the power 
of the crown, t^. 4£. 168. tOO. Abridge tteir own persoasl 
privileges, 905, Their impartiality in their judicial capacity, 
807i Cannot be charged with having abused their privilege! 
of trying thelf own members, ibid. Defeat the niMempts U 
the commons on the crown's prerogative, 818. Their owa 
atlampls defeated by the commons, 8I9. A bill is framed to 
limit their number, 268. The great importance of that bill 
generally overlooked, 9^1, note. See PariinmcBt koi 
Peers. I 

Iiyttleton, lord, quoted, 177* note. ' 

Machiavel's History of tbe republic of Floreaca quotedj 
419- 

Magna Charta, remarkable extensiveaete and impurtialiq 
of the provisions of, I89. 

Marlborough, duke of, easily dismitfsed from his employ 
mento, 1C6, note. S23. 

Martial, courts, a remarkable dispute between ono and i 
court of law, 249. note. 

liartial law most be .universal, Where' the authority- of tb 
f ovemment is supported by a itandin^ i^nny, MU 

Members of thehouse of commons, their personal pririi 
leges, 805. Instances of some punished by their own htwi 
ibid. See Commons. 

Military power, a cause of anality to those sovercigsi 
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■«hoM «ufhori^ it supported bj It, Ml* Not noeMMiy to 
tapport the power of the crown in England, 846. Cnnnot in 
each ouM be rabjeettd to the civil power, M9. Tbeani^pri** 
iBg snbjection of it to the civil power in England, ibid. See 
Crown* 

Mittietor, cqnall 7 interested with other subjects in mnin* 
taining the Inws concerning personal secnfit^^ 368* A dls> 
carded one in other countries, the cause of some anxiety to 
the government, 225. Not so in England, ibid. 

Monarchies, revolutions generally concluded in them by 
provisions for the advantage of ^raat men and leaders, not 
of the people, tiie same as in commonwealths, 188* Tbe n^ 
cutive power of tiie crown in all ancient or modem monar- 
chies, wanting that peculiar stability of the English civwn, 
214. Not secured otherwise than by standing armies. Ibid. 
Tha monarchs are afraid of powerful subjects, 224. Cannot 
do without some arbitrary means of asserting tiieir nutho- 
rity, 229. Very jealous of the liberty of the press,' and, per- 
haps, are really obliged to be so,2S0. Extremely averse, oat 
of fbar for their own security, to calling popular assemblies, 
231. Respect of persons in the administration of justice 
cannot be prevented in them, 238. Anxious precautions 
taken in them in regard to the military power, 240. Theic 
lawi>doetrine concerning the emcutive authority of govern- 
ment, 243. The military superior to the civil power, 249* 

Money-bUls. See Taxation* 
• Montesquieu quoted, I66. 204. 

More's Utopia quoted, I66, note* 

Obedience, passive, an absurd doctrine, 4T* 
Ostracism, an arbitrary, unjust expedient, but perbape n^ 
eosaary in the republic of Athens, 229. 
Oxenstiem, chancellor, his words to his son, 288, note. 

.Parliament, English, the cons^tntion of, 48 — 54. How to 
t>6 convoked, 49. 61. Proceedings in parliement not to be 
questioned in any other place or court, 66. The secret bent 
of that assembly to forbear invading the prerogative of the 
crown, 822. Cautious conduct of the three branches towards 
each other, 283. See Commons and Crown. 

Padiaments, French, great weight of, lOO, note. Dificnlt 
to be ihanaged by the crown, ibid. How Louis XV* die- 
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bbImmI that of Faiii, S86. Preeantions taken Vy tts next 
king in rcttoring it, 2S3. See France. 

^uiiMnentery History of England, a iiiperfieial obsem- 
tion of its aotliors, 190. 

Pardon, the prerogative of, lodged in the king, AS. Ounot 
be pleaded as a bar to an impeachment being carried 00, 
60, note. Often granted on the recommendation of a jury, 
lU. 

Peers, how to be tried, lOB, note. Have few real personal 
privileges above the subject, 20T. See Lords. 

People, how misled by favourites or demagogues, 118. 
How influenced or deceived by the magistrates or great men 
in commonwealths, 144. Should act through rapreseatatives, 
M7> Should delegate the legislative authority to these, 190. 
How, and in what circumstances only, the right of reriit* 
<M0e may be usefully exerted by them, 180. See Commoo- 
wealths and England. May be said in England to possess 
both the judicial and censorial pQwere, 832. The freedom 
they enjoy of interfering in government matters, £36. 

Pope, Mr., quoted, 156, note. 

Forcia Lex de tergo civium, 157* t04. 

Prnmunire, writ of, 115. 
. Praetor, his office in Rome, 76. Assumes the office of a 
jndge of equity, 87« His provisions, ibid. Their power very 
arbitrary, 91. When first restrained, ibid. 

Press, liberty of the, is a real censorial power lodged in 
the people, l6S. Much more effectual and beneficial than til>e 
one established in Rome, I66. A licenser appointed upon the 
press by the star.chamber, I67. By the long parliament, 
ibid. By Charles II. and James II., ibid. Finally estobltsked 
in the year 169*» Md how, ibid. A definition of it, 16B. A^ 
tions respecting the same not to' be decided withoot ajory, 
ibid. How extensive its use has become, 1^. Oraat political 
advantages arising from the same, 170. Is farther nsefiil, 
combined with the other rights of the people, 173; such as 
the right of election, 174; How useful a support to ttie right 
of resistance, 179* Is not allowed in commonwealths or is 
monarchies, 830. Its being tolerated in England to so higbi 
degree, depends on the stability of the executive power of 
the icrowu, 231, The real foundation on which it rests u 
England, 843, note. Error of the aothor, at first, in this re- 
spect, ibid. 
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Prisoner, how to be comittittMl.lOS. When once aoqiiitled» 
cannot be tried again for the tame offence, 106. See Trial. 

Privy council, its power abridged by the same act which 
•boliahed the star-chamber, 6£, note. 

Prorogation, its effects, 50. The term not to be afterward 
shortened, 6l. 

Propounding, in legislation, the privilege of, reserved to 
the azecative power in commonwealths, 133. Allotted in the 
English constitution to the representatives of the people, 
135. How the same point was formerly settled in France, 
Sweden, Scotland, and Ireland, 136, note. Great advan- 
tages accruing to public liberty from this right being lodged 
in the representatives of the people, 137. 1^3. Its remarkable 
advantages for preserving the English constitution, and in* 
stances of it, 259. 

Puntohments, the judge cannot alter the mode of, lOQ. 
Nor the sheriff, ibid. Do not extend beyond the simple de- 
privation of life, 118. Their mildness in Eugland, £10. Mot 
so among the Greeks and Romans, 211. Attention of the 
English legislature in that respect, 212. 

Representatives, qualifications for being one, 46. Advan- 
tages that accrue to the people from acting through repre- 
sentatives, 148, &c. More hurtful than beneficial when their 
intecest is not in reality united with that of the people, 149- 
The people should entirely delegate the legislative authority 
to them, 152. The sedate manner in which in England they 
debate and vote, 153. Do not allow the speaker to have a 
vote, or the king's name to be introduced in debates, 154kk 
Are debarred from all executive authority, l60. Capital ad- 
vantages thence aiising, l6l, &c. See Commons and 
People. 

Besistanee, right of, admitted by the English laws, 177. 
Opinion of judge Blackstone quoted, 178. Recognised even 
by the courts of law, ibid. Is in a great measure a^iseless 
right unless combined with the liberty of the press, 179. 
What circumstances are required for its being usefully 
exerted, 181. 

Revenue of the king, very trifling, without grants from 
the parliament, 55. 

Revolutions have always been concluded in England in a 
[ manner advantageous to public liberty, 182.188. A series of 
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Temple, ftir William, tfootod, fiS. 

Torture, attempted to be introduced in the reign of Henry 
VI« log., note. 'Declared illegal by the judges, ibid. 

Treason, high, statutes eoAcerning It, repealed, 41. 39t 
note. How trials in cases of treason are to be c<mdocted, 
105. 

Trial by jury reirived in the reign of Henry II., 30. Bov^ 
to be conducted, 107, &c. Great advantages of this iasthu-, 
tion, 110—114. How strictly preserved in- Engljand, 199. 
Not so in Normandy, Sweden, and Scotland, ibid. note. 

Trials, the manner in which prisoners are tried in foreign 
countries, 101^ note. 

TriboDCs, Roman, betrayed the cause of the people, 156. 
Their interested public conduct, 186. See Rome. 

Tucker, dean, 278, note. 

Tudors, the great power of the princes of that house, 39* 
59.047. 

Verdict, how to be expressed, 106. A special one, what, 
107, note. 

William the Conqueror set aside the Sason, and subskiH 
luted the feudal government, 23. 25. Fopsesoed an uncoo* 
monly great authority, S6. 

Writers, political, their ill-judged fzpreepions and no- 
tions, 139. Their unwise admiration of the censorial povef 
in Rome, l66, note. Anecdote of one, 244, note. Have notp^ 
netrated into the real foundation of the science of polifks^ 
254. Have treated it as an occult kind of scaeacc. as natural 
philosophy was considered in the time of Aristotle, SS6, 

note. * 

Writs, their importaucte in the English courts of law, 81. 
Compared to the Roman actiones hgis, ibid. The difficalt; 
in creating new writs, 83. 



THE END. 
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